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NOTES:

1. This exam is open book. Students may bring in the course textbook (Yalden et al., Business Organizations: Practice, Theory and Emerging Challenges, 2nd ed.), statutes, instructor handouts, course outlines, and any student-prepared notes, but nothing else. No library books or other texts are permitted.

2. This exam has five questions, worth a total of 100 marks. The marks are allotted to each question and suggested maximum times are also noted for each question. Total suggested times equal 180 minutes. These are only suggested times but students are advised to allocate their time accordingly.

3. If anything in any question seems ambiguous or erroneous to you, say so clearly in your answer and indicate any assumptions you are making to resolve the alleged ambiguity or error in order to address the question. 

4. Any reference to the “BCPA” is a reference to the British Columbia Partnership Act, R.S.B.C. 1996, c. 348, “BCBCA” is a reference to the British Columbia Business Corporations Act, S.B.C. 2002, c. 57, and “CBCA” is a reference to the Canada Business Corporations Act, R.S.C. 1985, c. C-44.

END OF EXAM INSTRUCTIONS
Due to its versatility, palm oil is the most widely consumed vegetable oil on the planet – it is in close to 50% of the packaged products we find in supermarkets, everything from instant noodles, chocolate, and pizza, to deodorant, shampoo, toothpaste, and soap. However, the palm oil industry has also been and continues to be a major driver of deforestation of carbon-rich tropical forests and peatlands, destroying the habitat of already endangered species, and contributing millions of tonnes of greenhouse gases (GHG) into the atmosphere which exacerbates climate change. There is also a well-known history of worker exploitation and child labour in the palm oil industry.
Jagger is a chef in Burnaby, BC who has invented a new kind of oil that is derived from a surprising source – wheat straw, which is the stalk that is left over after wheat grain is harvested. Wheat straw is one of the most abundant categories of agricultural waste. It is usually abandoned and burned year after year, causing air pollution and GHG emissions. Upcycling wheat straw into wheat straw oil would eliminate much of these environmental harms. Jagger miraculously stumbled upon her creation late one night in her kitchen and she feels she may have found something big. 
Jagger decides to commit herself to advancing her new “wheat straw oil” full time, quitting her day job. She begins by selling her handmade product to nearby restaurants and specialty stores. The response is strong and soon Jagger finds herself investing more of her savings into her new business. After a short while, her savings begin to deplete, she is still not paying herself a salary, and the business is not yet profitable.
Keith is a fellow chef and former mentor who has taken a keen interest in Jagger’s product. Keith invites Jagger to operate her business out of his restaurant which, funny enough, is called Wheatgrass Restaurant (wheatgrass is the young unsprouted plant of wheat and the similarities in name are amusing to Keith and Jagger). Keith is a sole proprietor and owns all the assets of Wheatgrass Restaurant. There is an office in the back of Wheatgrass Restaurant that Keith is willing to sublease to Jagger. In the past, Keith has subleased the office space for about $500 a month. Keith wants to enable Jagger to succeed and agrees to allow Jagger to use this office and some kitchen space for free until such time as her business becomes profitable. Jagger is currently selling her hand-pressed wheat straw oil at $25 per bottle (which after subtracting her expenses makes $5 in profit per bottle). Keith and Jagger agree that if Jagger’s business manages to generate at least $10,000 in revenue a month (400 bottles), she will begin to pay Keith 50% of her profits to cover the rent (which at $10,000 in revenue, 50% of the profits would equal $1000), up to a cap of $1500 per month. Jagger knows that $1500 is triple the average rent for the office space. She figures that she is a long way from ever reaching $10,000 a month in sales revenue; Jagger’s business is still operating at a loss given all the costs she has had to incur to get her product to market. Jagger also finds she is benefiting from Keith’s nearby morale support. Keith and Jagger draft an agreement themselves confirming this arrangement between them. There is no termination date indicated in the contract. 
Jagger decides to expand by going to potential customers in more remote areas to solicit orders and deliver the goods ordered. This extension of the business turns out to be both successful and time consuming so she decides to have another person to assist her in this aspect of the business. Keith offers to have his Wheatgrass employee, Rollin, be a salesperson for her on the condition that Keith will get a percentage of the profits from any sales made by Rollin, or any employee of Keith’s for that matter. Jagger agrees. They amend their agreement to include that, in addition to what has already been agreed, Keith will receive 50% of the profit from any direct sales of wheat straw oil made by him or his Wheatgrass employees (regardless of how much revenue Jagger receives per month). Happy about this arrangement, Keith actively begins selling bottles of wheat straw oil out of the Wheatgrass Restaurant. 
When collecting orders from customers, Rollin provides Wheatgrass Restaurant’s contact information including its telephone number (there is no direct line to Jagger’s back office; all calls go to the main line and then are transferred over). The order form which Rollin fills out in front of the customers states the name “Wheatgrass Restaurant” on the top of the form. 

Jagger’s new wheat straw oil business begins to generate solid revenue and she feels ready to move out of the back office of Wheatgrass Restaurant and purchase the necessary machinery and inventory to scale up the business. Jagger decides to incorporate the business as a CBCA corporation under the name Jagger’s Wheat Oil (JWO), with the head office in Burnaby. Keith's support and knowledge of food has been invaluable for Jagger, and Keith also has a wealthy sister, Charlene, who has very good business acumen as a former senior banking executive. Charlene has agreed to provide most of the initial financing for JWO. 
Jagger, Keith, and Charlene sit down and agree that: (1) each of them will be a director of JWO; (2) Jagger will be Chief Executive Officer, Keith will be Chief Operations Officer, and Charlene will be Chief Financial Officer; (3) there will be one class of shares (the “common shares”) and Jagger and Keith will each hold 500 common shares and Charlene will hold 1100 shares given her significant capital contribution in JWO. Charlene also desires greater control within JWO’s decision-making processes. Jagger and Keith agree that while they both are fantastic chefs, they know very little about finances, and actually do not have any interest to learn more. They are surprisingly quite happy to fork over (pun intended) certain responsibilities solely to Charlene, and concentrate on what they do best, which is cooking. On Charlene’s insistence, Jagger and Keith agree to allow Charlene to be the sole decisionmaker regarding: (a) any declaration of dividends; (b) the compensation of directors, officers & employees; and (c) the sale of any assets in JWO. They all also agree to include in JWO’s articles of incorporation a pre-emptive right of the shareholders to acquire any future offered shares in proportion to their holdings of the shares, at such price and on such terms as those shares are to be offered to others, per s. 28 of the CBCA. 

Eight years later, JWO’s success has grown substantially and JWO now has over 150 employees. JWO has become the main competitor to palm oil across a number of select products. Charlene and Keith have long since retired from JWO. Upon their retirement, both of them sold their common shares to Jagger and they are no longer a part of JWO in any capacity. 
JWO has been very strategic in its marketing over the years, explicitly promoting the sustainability of wheat straw oil alongside incriminating statistics about the palm oil industry in its advertising campaigns. Wheat straw oil’s versatility has put it in direct competition with palm oil in a way that no other form of vegetable oil in the past could. The JWO website includes an interactive graphic of the GHG emissions that were saved (meaning, not emitted into the atmosphere) with every purchase of JWO products. In the past few years, Jagger met with several potential shareholders one-by-one to convince them to invest in JWO on the business proposition of sustainability; Jagger insists the growth of sustainable products will be inevitable as climate change worsens. Seven new investors expressed they were investing in JWO because they believed wheat straw oil was the way of the future. Jagger now holds 30% of the JWO shares and the remaining 70% are split among these seven shareholders at 10% each. Jagger and four of the shareholders are also directors on the JWO board. 

In 2022, governments around the world began announcing the requirement for all businesses (not just distributing corporations) to disclose their GHG emissions, including along their global supply chains. This changing legal landscape has created a significant opportunity for JWO given its sustainable sourcing of wheat straw and the lack of improvement in the palm oil industry over the years. A viral post about wheat straw oil from an impressed celebrity consumer suddenly triggers a vast global demand for JWO’s product. This overnight demand becomes unmanageable for JWO, and the board actively explores ways for JWO to acquire or merge into another corporation to increase their capacity to produce enough wheat straw oil and overtake palm oil in the global markets. They quickly realize that even if the board were to find the right corporation(s) for JWO to merge into or acquire, the process will likely take over a year to get up to capacity to even meet 10% of the global demand. 

JWO holds an important technological patent for wheat straw oil production that enables scalability of the product. This key piece of technology is what some would-be competitors over the years have not been able to crack in their attempts to copy JWO’s product. The patent is set to expire in four years. Many climate activists are now arguing that JWO should waive its patent in wheat straw oil technology to enable companies around the world to produce the oil themselves, given the urgency in reducing GHG emissions globally and how deeply integrated palm oil is in certain markets. Waiving the JWO patent would mean an immediate flooding of wheat straw oil into the market from numerous sources, which would likely decimate the palm oil market. It would be unclear what JWO’s market share and profits would be after such action were taken. An alternative option is for JWO to license the patent for royalties, which would mean significant profit for JWO in the next four years. However, due to international border restrictions and a number of reasons beyond JWO’s control, this option would still only meet 15% of the global demand needed to overtake the palm oil industry and would not substantially alter the market, unlike like the patent waiver.
The JWO board is struggling with what to do. Three different “camps” or positions have formed. In the first camp, four of the shareholders (two of which are JWO directors) want JWO to release the patent to the world. These four shareholders are each multimillionaires already, invested solely based on JWO’s sustainability mandate, and liken any refusal on JWO’s part to waive the patent as similar to the few pharmaceutical companies who hoarded COVID-19 vaccine patents to the detriment of millions of lives. They believe anything less and the JWO board would be choosing corporate greed and half measures over the security of the planet, as increased climate-related deaths and migration become common global occurrences. 
In the second camp, three of the shareholders (two of which are JWO directors) want to choose the alternative option of licensing the patent for royalties over the next four years; that way the shareholders get more return on their investment while JWO continues to promote environmental issues in the manner that it has. 
Finally in the third camp, Jagger has decided she does not want to waive or even license the patent technology. As the inventor of wheat straw oil, she has many personal feelings tied to the business and is growing uncomfortable with the rapid changes she is witnessing around her. She wants JWO to just continue to do what it does best and keep everything in-house. She is somewhat open to the idea of growing JWO if the right opportunities present themselves, like a merger or acquisition, but insists that the name, culture, and essence of JWO must remain the same. 
The JWO board is set to meet next week to decide how to proceed.

- END OF EXAMINATION -



QUESTION ONE





Is there a partnership between Jagger and Keith? Please advise, citing any relevant authorities to support your arguments and counterarguments [22 marks; suggested time of 40 minutes]





QUESTION TWO





You have been asked by Jagger and Keith to review the agreement between them and make any suggestions on how to improve and/or clarify their relationship going forward, in order to address any potential risks and liabilities each may face. Please advise accordingly [15 marks; suggested time of 27 minutes]. 











QUESTION THREE





Given Charlene will hold 1100 shares and will also be Chief Financial Officer of JWO, she is not sure whether anything additional needs to be done to actualize her ability to make these decisions. Understandably, she does not want JWO to expend any extra time and money on legal fees for unnecessary paperwork. What, if anything, needs to be arranged for Charlene to be the sole decisionmaker regarding: (a) any declaration of dividends; (b) the compensation of directors, officers & employees; and (c) the sale of any assets in JWO? If relevant, note any authorities that support the validity of what you suggest. 





Ensure in your advice that you address each of (a), (b) and (c) above, and also that you address Charlene’s question as to whether any of the actions you suggest, if at all, are necessary given Charlene will hold 1100 shares and will be Chief Financial Officer of JWO. If you do not believe any actions are necessary, please ensure you explain why. [27 marks; suggested time of 48 minutes]











QUESTION FOUR





You have been retained by the JWO board to advise them on their fiduciary duties in commercial relationships, specifically pertaining to this decision. Please advise them, taking particular care to walk them through each of the three potential decisions and what risks there are, if any, in breaching their fiduciary duties and what actions the board could take to mitigate against these risks. [27 marks; suggested time of 49 minutes]








QUESTION FIVE





In addition to your advice given to the JWO board in Question Four, please provide an assessment on any risks with respect to potential claims that could be made by JWO’s various stakeholders, and what board members could do to mitigate such risks, if any. If you do not believe there are any risks beyond what you already stated in your answer to Question Four, please ensure you explain why. [9 marks; suggested time of 16 minutes]











