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Attachment:  Napkin Agreement (1 Page)
THIS EXAMINATION CONSISTS OF 5 PAGES (INCLUDING THE ATTACHMENT)
PLEASE ENSURE THAT YOU HAVE A COMPLETE PAPER

THE UNIVERSITY OF BRITISH COLUMBIA

PETER A. ALLARD SCHOOL OF LAW
FINAL EXAMINATION – APRIL 2023
LAW 455
Real Estate Transactions
Section 2
Professor Wilson & Professor Tolensky
TOTAL MARKS:  100

TIME ALLOWED: 3 HOURS plus 15 minutes of reading time 

(students can type or write their exam answers during the reading time)
*******************

NOTE:
1.
This is an open book examination. . You may have with you any written material you wish, including casebooks, textbooks, dictionaries, and your own notes.

2.
ANSWER ALL QUESTIONS.


THIS EXAMINATION CONSISTS OF 2 QUESTIONS.  

QUESTION #1 HAS THREE (3) PARTS AND QUESTION #2 HAS FOUR (4) PARTS.
MARKS


1. 
Edith Wilson is the owner of a small commercial property at 1236 Bidwell Street in Vancouver that she has owned for 35 years.  She wants to sell  the property as its operating and capital expenses are increasing significantly.  She is an American citizen but resident of Canada, though she wants to permanently retire to Palm Springs immediately after selling the property. 



The building on the property is 40 years old, but Edith has carefully self-managed the property since she purchased it, but the building is due for a new roof and furnace, and needs new drainage works as the basement occasionally floods in the raining season. The building also encroaches 3 inches onto the adjacent property, but that is authorized by an easement agreement registered in the land title office.



Many years ago there was a dry cleaner on the property, but for the last 25 years it has been used for a retail clothing store. The tenant has 5 years left on the term of their lease and is using the basement for storage of excess products. 



Edith approaches her friend Marcus Klarenbach, who is a real estate agent with Superfine Home Realty Ltd. Marcus is happy to take the listing using the standard multiple listing agreement. Edith advises Klarenbach about all of the issues set out above. Edith does not want to make any disclosure regarding the flooding as she thinks it might complicate the sale. 



A contract of purchase and sale using the standard form BCREA-CBA Contract of Purchase and Sale was prepared by another licensee at Fine Homes, Maria Chan. Marina is acting for Heritage Development Ltd. an inexperienced developer.  Heritage Developments wants to redevelop the property into a small 10 unit condominium project which is permitted under the existing zoning.

10

(a) How can Marcus and Marina act for the seller and buyer on the same transaction given that they both work for the same brokerage? Isn’t that a conflict of interest? How do Marcus and Marina address the conflict of interest? How does Marcus deal with Edith’s request not to disclose the flooding. 
10

(b) Outline appropriate terms Edith would want to insert into the Contract of Purchase and Sale to limit her exposure to liability. 
10

(c) Outline appropriate terms Heritage Developments would want to insert into the Contract of Purchase and Sale to protect their interests.


2.
Brody owns a 10 story office building on West Broadway in Vancouver. He went for lunch with Sidney, a former law school classmate of his, and Sidney mentioned to Brody that she was interested in buying some income producing real estate in Vancouver for investment purposes.  Brody suggested to Sidney that she buy his building on West Broadway as it was almost fully tenanted and the property may have additional upside value on redevelopment because of the new City of Vancouver Broadway Plan.  


After some discussion on a fair price, Sidney mentioned that she might be able to scrape up the required equity herself or maybe with a few partners, but that she was concerned about rising interest rates making things more difficult for buyers.  Brody told her that he was happy to offer her a vendor take back mortgage as part of the deal if Sidney was unable to find other suitable mortgage financing.  


Sidney and Brody were both getting excited and asked their waiter for a pen.  They then proceeded to write down some things on a paper napkin, each took a picture of the napkin with their phones and then shook hands at the end of the meal. Brody said to Sidney: “Glad we could make a deal today.”, and Sidney responded saying: “Hope we can get something on this finalized soon”.


A copy of the “Napkin Agreement” is attached to this exam.  
20

(a) You have been hired as an associate into the real estate department at a law firm in Vancouver.  Sidney comes to see you and she asks you to draft a formal agreement of purchase and sale to present to Brody.  


You remember that your professors from your Real Estate Transaction course at UBC taught you that the first thing to do before dealing with any real estate issue is to pull a title search for the property in question.  Why should you be looking at the title search for this property and what can it tell you to assist in your drafting of agreement of purchase and sale for Sidney?
20

(b) As Sidney’s counsel, what is your advice to Sidney as to how to deal with the deposits in the agreement of purchase and sale? Items to consider include:
(i) When should the first and/or second deposit be refundable to Sidney or payable to Brody?
(ii) What concerns would you raise with Sidney given that the second deposit is 20% of the purchase price?
20

(c) If you were acting as Brody’s lawyer, what provisions of the agreement of purchase and sale would you want to see in connection with the vendor take back mortgage?  Items to consider include:

(i) What options does Brody have for the form of mortgage?

(ii) What are the key items to consider in the mortgage terms to make sure that Brody does not have problems collecting the unpaid portion of the purchase price when it comes due?
(iii) What priority should Brody's vendor take back mortgage be in and why?; and how would you ensure that Brody achieves this priority at closing?

10

(d) Imagine that Sidney and Brody never went to see a lawyer after they signed their napkin agreement but that Sidney paid the first deposit to Brody later that day after lunch, and then 28 days later Sidney paid the second deposit directly to Brody after having received copies of a rent roll and all of the leases for the building from Brody.  Then on the day after Brody received the second deposit, Sidney emails Brody and says: “Sorry to do this friend, but I shouldn’t have paid you that money yesterday. I don’t really want to buy the building from you. So please send me back my money since we never had a binding deal anyway.”  Brody comes to see you and wants your advice as to whether or not he is obligated to pay Sidney the deposit money back and what he should do next.  What advice do you give Brody?
END OF EXAMINATION
Attachment: Napkin Agreement
Property:  2323 West Broadway, Vancouver

Price: $20,000,000 
First Deposit:  $10,000      Second Deposit: $4,000,000

30 days for diligence, 30 days to close
Vendor Take Back Mortgage Option: 50% of Purchase Price, interest only for 6 years, at 4.5% interest
Permitted Encumbrances:  current leases only
Signed:  [Sidney Signature]  [Brody Signature]
