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THE UNIVERSITY OF BRITISH COLUMBIA

PETER A. ALLARD SCHOOL OF LAW
FINAL EXAMINATION – DECEMBER 2022
LAW 395
Forest Law
Section 1
Instructors:  Billy Garton, Garry E. Mancell
TOTAL MARKS: 132 
TIME ALLOWED:  2 HOURS
************

NOTE:
1.
This is an open book examination.  Students may use any written materials except library books.

2.
Answer all questions.  Note that the questions are not all of equal value.

3.
This examination will account for 100% of the final grade.

4.
This examination is based upon the case book, materials distributed in class, and lectures.  
DO NOT TURN THIS PAGE OVER UNTIL INSTRUCTED TO DO SO.

1
1.
What type(s) of Forest Act agreements can only be made by a Timber Sales Manager employed by the BC Ministry of Forests? 
1
2.
What is the significance of a replaceable agreement under the Forest Act as compared to a non-replaceable agreement? 
5
3.
Name 5 forms of agreement made under the Forest Act that can be a replaceable agreement. 
4
4.
What are the circumstances under which the Minister can lawfully decline to issue a replacement for a replaceable forest licence?
4
5.
List 4 material features, rights or obligations that distinguish a Forest Act tree farm licence from a forest licence. 
6
6.
Name 3 historic policy foundations for forestry law in British Columbia and for each one on your list give 3 examples how that policy foundation is reflected in current legislation. 
4
7.
What are two key advantages that private timberland owners enjoy when logging their land as compared with private timberland included in or subject to a Forest Act agreement, and what two other advantages could be enjoyed by that landowner if it has had the land designated as managed forest under the BC Assessment Act?
2
8.
What is “stumpage” under the Forest Act and where is the obligation to pay it generally found?  
4
9.
Describe 4 distinct potentially available legal remedies the Crown can pursue to collect unpaid stumpage, and provide the Act and section number for each such remedy.  
2
10.
Where does one register a security interest in a Forest Act agreement to obtain a measure of potential priority over other creditors of the agreement holder? 

1
11.
True or False:  The AAC of every tree farm licence is determined by the Province’s chief forester.

	True      FORMCHECKBOX 


	False     FORMCHECKBOX 
 


6
12.
What are the six (6) general categories of cost that may be used in the calculation of the tenure obligation adjustment that gets deducted from the final estimated winning bid to determine the indicated rate of stumpage for Crown timber harvested in Coastal BC. 
1
13.
What section of the Forest Act gives the Coast Appraisal manual the force of law? 

2
14
Briefly describe the twin principles of “licensee neutrality” and “average efficient operator” as they pertain to stumpage appraisal for Crown timber in British Columbia. 
2
15.
How are timber marking and timber scaling pertinent to stumpage in BC? 
1
16.
True or False: a stumpage determination made by an official of the Ministry of Forests may be appealed to the Forest Appeals Commission without first proceeding with a review of the stumpage determination under section 143 of the Act. 
	True      FORMCHECKBOX 


	False     FORMCHECKBOX 
 



17.
The current cut control period of a replaceable forest licence with an AAC of 400,000 m3 commenced January 1, 2020.  The harvesting history of the licence (including all waste assessments) is as follows:

Previous cut control period (2015 – 2019 inclusive) 
2,400,000 m3

2020






500,000m3

2021






250,000m3

2022






450,000m3
1
(a)
What maximum volume can be cut in 2023 & 2024 (combined) without a financial penalty?

3
(b)
If the forest licence holder cuts 600,000 m3 in 2023 and another 200,000 m3 in 2024, what are the Forest Act implications?
1
18.
True or False:  Bonus bids must be stated as a $/m3 value.
	True      FORMCHECKBOX 


	False     FORMCHECKBOX 
 


2
19.
How much AAC may the holder of a non-replaceable forest licence harvest over the full term of the agreement without facing a financial penalty? 
5
20.
Your client holds a major forest licence under the Forest Act.  Briefly describe five (5) ways the AAC of that agreement can be reduced under the provisions of the Forest Act without compensation payable to your client. 

21.
Your client owns private land adjacent to Crown forest land.  It hired a logging contractor to come onto its private land to harvest some of the timber which your client subsequently scaled and sold after marking the timber with the timber mark it obtained for this purpose.  Your client subsequently received a letter from the local District Manager of the Ministry of Forests alleging that your client’s contractor had cut and removed Crown timber on the adjacent Crown land.  The District Manager’s letter alleges your client has contravened two directly relevant provisions of the Forest and Range Practices Act (FRPA) and she has invited your client to attend at the Ministry’s offices to respond to these allegations before she makes a determination about any such contravention.  
1
(a)
What does the relevant section of FRPA call the event that the District Manager has invited your client to attend?

2
(b)
What two sections of what legislation is the District Manager most likely alleging were contravened by your client in these circumstances?

1
(c)
Where would you look to find the range of potential financial penalties prescribed for those contraventions?
1
(d)
If your client’s contractor committed the acts alleged, what section of FRPA makes your client liable too?  

1
(e)
What separate contravention related to this matter was most likely committed by your contractor if it was unaware of the private land boundary?

2
(f)
What factors is the District Manager required by statute to consider before making a determination that your client or its contractor have contravened FRPA?

3
(g)
If your client is unhappy with the determination made by the District Manager in this matter, what statutory remedies does it have and are there any statutory pre-requisites for access to any of them? 

2
(h)
If your client is found to have cut and removed Crown timber from this event, under what section of the Forest Act can the Ministry of Forests collect stumpage from your client on that Crown timber?
4
22.
What is the statutory due diligence defence under FRPA and what role does it play when a contravention of FRPA is alleged? 
1
23.
True or False:  If the Forest Practices Board disagrees with a determination of a contravention made under section 71(2) of FRPA it can appeal the decision to the Forest Appeals Commission without consent of any of the parties to the matter.  

	True      FORMCHECKBOX 

	
	False     FORMCHECKBOX 
 


2
24.
Why is the Forest and Range Practices Act sometimes described as “results based” legislation? 
2
25.
What are the minimum content requirements of a forest stewardship plan under FRPA? 
2
26.
Who must have an approved forest stewardship plan before doing any of the following: harvesting Crown timber, issuing a timber sale licence to do so or building a road on Crown forest land? 
1
27.
Under what circumstances must the Minister of Forests approve a forest stewardship plan or an amendment to it? 

1
28.
True or False:  A person preparing a forest stewardship plan for approval must give notice and a copy of the plan to the Forest Practices Board for review and comment prior to approval by the Minister.  
	True      FORMCHECKBOX 

	False     FORMCHECKBOX 
 


1
29.
What section of FRPA requires compliance by the forest stewardship plan holder with intended results and described strategies in the plan? 
1
30.
True or False:  Site plans under FRPA include a map of the general location of intended cut blocks and roads and must always do so. 
	True      FORMCHECKBOX 

	False     FORMCHECKBOX 
 


1
31.
True or False:  A forest stewardship plan can apply to Forest Act agreements not all held by the same person. 

	True      FORMCHECKBOX 

	
	False     FORMCHECKBOX 
 


4
32.
Briefly describe four (4) statutory mandates of the Forest Practices Board.    

5
33.
Your client would like to purchase a forest licence held by Company X but is unfamiliar with BC forestry law and has come to you for advice.  List ten (10) key issues you should advise your client to investigate and consider carefully in deciding whether to purchase and how much to pay for that forest licence (note only the forest licence and directly related permits, books and records are to be sold, no land or equipment, inventory or employees will change hands). 
4
34.
If your client decides to go ahead with the purchase from Company X of the forest licence referred to in question 33, what conditions must be met under the Forest Act to make the purchase and sale of the forest licence effective? 
4
35.
Upon completion of the sale of the forest licence from Company X to your client under question #34, what liabilities of Company X will your client become liable for as the new holder of the agreement and what liabilities will Company X remain liable for? 

2
36.
When does the Crown’s duty to consult indigenous peoples arise in the context of asserted but not yet proven aboriginal rights?   
4
37.
Briefly describe three (3) distinguishing or unique features of aboriginal title and describe the test that has been applied by the Supreme Court of Canada to prove or determine that aboriginal title exists on any particular land. 
3
38.
What test is applied by the courts to determine if a decision of the Crown can be upheld in the face of a challenge based on claimed infringement of aboriginal rights recognized under section 35 of the Constitution Act, and what is the most compelling or persuasive aspect of that test? 
2
39.
In what way does the Wildfire Act provide limited relief to persons who have paid on time their annual rent under a Forest Act agreement and under what circumstances is that relief not available? 
1
40.
Why would it be necessary or advisable to set a minimum stumpage rate for Crown timber in British Columbia? 
3
41.
Describe 3 ways a purchaser of logs harvested from Crown land can protect itself from incurring a liability for unpaid stumpage on those logs. 
3
42.
Briefly explain how and why exports of logs harvested from Crown and private lands are regulated under the Forest Act. 
3
43.
What are the mandatory features of a replaceable logging contract that make it so much more valuable than a non-replaceable logging contract for the same work?
1
44.
True or False:  No new replaceable logging contracts can be deemed made under the Timber Harvesting Contract and Subcontract Regulation, other than replacements for existing replaceable contracts. 
	True      FORMCHECKBOX 

	False     FORMCHECKBOX 
 


2
45.
To what kinds of assets can a lien or charge under the Forest Service Providers Protection Act attach?  
1
46.
Under what circumstance(s) can the holder of a Forest Act agreement decline to offer a replaceable logging contractor a replacement for their logging contract (assuming no change to the Forest Act agreement)? 
3
47.
In the recent BC Cabinet shuffle your sister-in-law has just been made BC’s newest Minister of Forests.  You are going on a driving trip with her to the BC Interior and will have her undivided attention for several hours.  What three (3) major reforms to BC forestry law would you advocate to your sister-in-law and, most importantly, why do you think they are so urgent/important/necessary?   
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