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NOTE:
1.
This is a closed book examination.  You are permitted to take into the exam one sheet (two sided) of paper with your notes, but no other documents (i.e., printed course materials or materials distributed to the class during the course) are permitted to be accessed.


2.
Refer to legislation and regulations and case law, where applicable.

3.
ANSWER ALL QUESTIONS.

THIS EXAMINATION CONSISTS OF 22 QUESTIONS
MARKS

4
1.
Please describe generally what a “force majeure” clause does in an agreement?  What are two agreements we discussed that would typically be expected to include a force majeure clause and briefly explain why.
5
2.
‎
Please briefly describe the free entry system still used in most of Canada to stake ‎mineral claims and the rights of First Nations to unextinguished Aboriginal title and ‎discuss whether or not they are compatible and why?  ‎

4
3.
Your client calls you and asks if they can buy a crown granted mineral claim, since they know an exploration company in the area of their primary exploration property that has changed its focus to a different mineral property and may be willing to sell it if it can be sold.  They also ask you that, instead of buying a crown granted mineral claim, can they stake their own?  How do you advise your client?  
5
4.
Please compare and contrast how a net smelter return royalty and a net profits interest royalty are calculated.  Which of the two royalties allows for more cost deductions?  

‎5
5.
What is the significance of a royalty “running with the land” (as compared to a mere ‎contractual interest)?  What is the two part test the Courts use when determining if a ‎royalty runs with the land?‎
4
6.
‎Your client calls you up and tells you he wants to access his new mineral claim, and must cross over private (i.e., not Crown) land to do so.  (a) Please advise him of what his rights are and what he has to do in order to exercise those rights.  (b) Your client asks if he can “stake” (acquire) a series of mineral claims from the nearest highway to his mineral claim and access his mineral claim by travelling over the new claims.  Please advise him. 
4
7.
‎‎
Please explain what reclamation is, where you will find the requirements for ‎reclamation for an applicable mine, and how the government tries to avoid having to ‎spend it own (i.e., taxpayers’) money to clean up a mine site if the operator goes ‎bankrupt?  ‎
4
8.
What is a “restricted use” clause and compare and contrast it with an “Area of Exclusion” in a Confidentiality Agreement?  If a recipient of confidential information stakes a claim within an Area of Exclusion as set out in a confidentiality agreement to which it is a party, but it does not use confidential information to do so, is it in breach of the confidentiality agreement?  
2
9.
‎‎An option on a mineral property can be granted so that the optionee earns, alternatively, (1) 100% of the property, or (2) less than 100% of the property (i.e., say to earn a 51% interest in the property).  Which of the two alternatives will result in a joint venture if the option is exercised?  
4
10.
‎Please describe the difference between mineral claims and placer claims and under what British Columbia Act are they each defined?  
4
11.
‎In a confidentiality agreement, there may be a requirement for the recipient of the confidential information to return it to the disclosing company and destroy all copies under certain circumstances, such as if no deal is reached and negotiations end.  What is a potential downside for the recipient of agreeing to this, especially if the information is provided electronically (such as through email)?  If you are legal counsel to the recipient, how would you draft the provision to avoid this result?  

5
12.
‎
Please explain the difference between mineral resources and mineral reserves.  Can ‎an economic analysis be conducted that includes or is based on inferred mineral ‎resources?  ‎

5
13.
Is the public announcement of exploration drilling results showing economically significant mineral grades a trigger to prepare and file a technical report under National Instrument 43-101?

5
14.
What are the four main legal rights and requirements that one has to secure and satisfy in order to be able to extract minerals from a property in British Columbia?

8
15.
‎‎You are drafting a Confidentiality Agreement for your client, Unobtainium Resources Ltd.  Unobtainium is a public company whose shares trade on the TSX Venture Exchange.  They are looking to do an option/joint venture transaction relating to their Avatar Property in the Amazonian Jungle.  RDA Corporation, a major mining company listed on the TSX, has expressed interest in the Avatar Property and has asked Unobtainium for information on the Avatar Property.  Your client Unobtainium has made it very clear to you that they only want to do one kind of transaction with RDA (an option/JV) and no other kind of transaction. And they have also told you that they are worried that RDA “might take a run at” Unobtainium (i.e., launch a takeover bid for all of the shares of Unobtainium).  In response to those instructions from your client, what language or provisions can you insert into the Confidentiality Agreement in order to address those concerns?
4
16.
‎In a mining joint venture, what is a common method used for removing a party from active participation in the joint venture if their interest is diluted below a certain level (e.g., below the 10% participating interest level)?

‎‎4
17.
What is probably the single biggest reason why publicly listed junior mining exploration companies tend to finance via private placement rather than via a prospectus offering? 

4
18.
If a company incorporated in British Columbia has issued flow-through shares, would those flow-through shares be indicated as a separate class of authorized shares on the company’s Notice of Articles?  Why or why not?

5
19.
‎‎Your client is to be granted a net smelter return (NSR) royalty on a mineral property located in the African nation of Wakanda.  When instructing you to prepare the draft agreement, your client expresses concerns that mineral tenure in Wakanda is a bit quirky and unpredictable compared to British Columbia, and that one’s tenure over a particular area often changes over time because of this -- existing concessions covering a particular piece of ground are often converted into new concessions covering the same ground, and exploration tenures are required to be turned into exploitation licenses which cover the same ground as the exploration concession.  Your client is concerned that if it holds one of these successor or replacement tenures in the future, this could give the grantor of this NSR royalty a technical reason to deny that the royalty is payable.  Is there something you can do in the drafting of the royalty agreement to address this concern?

5
20.
‎Why would the current controlling shareholder and management group of a public junior mining company be concerned about proceeding with a highly dilutive equity financing?

5
21.
‎If National Instrument 43-101 had been in force at the time of the events leading up to the Bre-X scandal, would a NI 43-101 technical report filing requirement have been triggered when Bre-X first announced that there were gold reserves on the Busang Property? If so, would that technical report have been required to have been prepared by a qualified person who was independent of Bre-X?

5
22.
‎A client emails you and says that they received a “nasty letter” from the BC Securities Commission relating to disclosure relating to their mineral project on the company’s website.  When you review the letter from BCSC staff, you see that BCSC staff are objecting to a mineral resource estimate and a life-of-mine estimate, and they are insisting that your client has to file a National Instrument 43-101 technical report in support of these matters.  Your client’s position is that they are a private company that does not have a stock exchange listing and has never offered its securities to the public, and therefore they are exempt from having to comply with National Instrument 43-101.  Your client notes that the disclosure in question is on a website, and not in any statutory disclosure document that has to be filed in connection with securities laws.  How do you advise your client?

END OF EXAMINATION

