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THIS EXAMINATION CONSISTS OF 6 PAGES
PLEASE ENSURE THAT YOU HAVE A COMPLETE PAPER

THE UNIVERSITY OF BRITISH COLUMBIA

PETER A. ALLARD SCHOOL OF LAW
FINAL EXAMINATION – DECEMBER 2022
LAW 382
Health Law
Section 1
Zulie Sachedina 
TOTAL MARKS:  90
TIME ALLOWED: 3 HOURS

plus 15 minutes of reading time
*******************

NOTE:
1.
This is an open book examination. 

2.
ANSWER THE MANDATORY QUESTION IN PART 1 AND 4 OUT OF 8 QUESTIONS IN PART 2 


THIS EXAMINATION CONSISTS OF 9 QUESTIONS OF WHICH YOU ARE REQUIRED TO ANSWER 5 QUESTIONS – 1 MANDATORY QUESTION IN PART 1 AND 4 OUT OF 8 IN PART 2 
Part 1 – Mandatory Question
MARKS
30

1.
You are an associate lawyer working with the law firm which represented Cambie Surgeries Corporation in the appeal of the BC Supreme Court decision regarding the constitutional right to access private health care. The client is interested in pursuing an appeal of the Court of Appeal decision which denied the appeal. Assuming leave to appeal to the Supreme Court of Canada is granted, please provide an outline of the factum summarizing the arguments you will make to the Supreme Court of Canada in support of your appeal. Please also prepare for the anticipated rebuttal to your arguments by Crown Counsel. In addition, anticipate the arguments Crown Counsel will present and provide your rebuttal. 

Part 2 – Answer 4 out of 8 Questions 

MARKS 
15 Marks each

2.
Ms. Aye is a 27-year-old woman who has just given birth to her first child. Prior to giving birth to her child, she had no known health concerns. In the weeks after childbirth, Ms. Aye begins to speak about the need to perform an exorcism to rid herself of demons. Ms. Aye has expressed an interest in ingesting large amounts of salt to exorcise the demons. Although Ms. Aye has never been violent in the past, her spouse, Ms. Bee, becomes very concerned for Ms. Aye’s safety and the safety of their newborn child. Despite Ms. Bee’s encouragement, Ms. Aye refuses to see a doctor or to attend the emergency room. Ms. Aye is convinced that all physicians are devil-worshippers; she becomes increasingly agitated with each of Ms. Bee’s pleas that Ms. Aye obtain medical help. Eventually, Ms. Aye refuses to leave the house altogether. Her behaviour is strange and unsettling to Ms. Bee. Ms. Bee is a dietician; she knows that the voluntary ingestion of large amounts of salt may result in fatal, irreversible salt poisoning. Ms. Bee has heard of postpartum psychosis and worries that Ms. Aye may have it.

Assume that Ms. Bee approached you for summary legal advice. What would you recommend she do? Why? 
Part 2 – Continued 

3.
Mr. Dhand is a 36-year-old man with stable housing, regular employment, a dependent child, and no known history of mental illness. He is an avid runner. Late on Saturday evening, less than one day before he is scheduled to run the Vancouver Marathon, Mr. Dhand trips and falls, badly injuring his ankle. He attends the hospital where imaging reveals a fracture. Dr. Ellis is the attending emergency room physician. Although she is not an orthopedic surgeon, she knows that Mr. Dhand will require timely surgery to treat this serious fracture. Dr. Ellis tells Mr. Dhand that he will be kept in the emergency room pending a consultation from the on-call orthopaedic surgeon. It is very late at night and Mr. Dhand is distressed by this information. He is obviously agitated and does not want to wait in the ER. Over the coming hours, he begins to put weight on his ankle, against medical advice, pacing back and forth in the emergency room despite prompts by healthcare workers to remain seated. In one case, Mr. Dhand yells at a nurse and issues one vague threat of physical violence. He begins a rude tirade about healthcare workers and announces that he is leaving immediately, with plans to run the Vancouver Marathon the next morning. Dr. Ellis is nearby and immediately intervenes. In speaking with Mr. Dhand, Dr. Ellis notices that he shaking, sweating, and speaking far too fast. He appears to be having a panic attack which is rapidly escalating. Dr. Ellis forms the view that Mr. Dhand is suffering from a manic episode, with possible bipolar disorder mania. Dr. Ellis knows that, if left untreated, a manic episode can lead to severe short-term and long-term problems in persons suffering from bipolar disorder. From a medical standpoint, Dr. Ellis knows that it is a very bad idea for Mr. Dhand to run the race on a broken ankle. She worries that he will permanently injure his ankle, leading to a risk of life-long disability. Dr. Ellis decides to involuntarily admit Mr. Dhand to the hospital’s psychiatry unit in order to prevent him from leaving. The next day, a psychiatrist in the psychiatry unit, Dr. Filipov, diagnoses Mr. Dhand with bipolar disorder mania and issues a second medical certificate. 

a. What are the immediate consequences of Dr. Ellis’s certification? What about Dr. Filipov’s certification? Focus on the duration of the involuntary admission following each certificate and what that means for Mr. Dhand’s ability to refuse treatment.

b. Imagine that everything is the same except that Dr. Ellis does not perceive symptoms of a mental disorder and does not certify Mr. Dhand in the emergency room. Imagine that 
Mr. Dhand still wishes to leave the hospital against medical advice to run a marathon on a broken ankle. What are his options and the options for the care team? 

4.
You are a counsel for the health authority. The pediatric program has brought to your attention a concerning case of an indigenous family who has been flown in by air ambulance from a remote northern community. Both parents were flown in with a very ill infant suffering from a serious cardiac issue. The parents are both extremely agitated and uncooperative with the care team. The physicians are unable to get a proper medical history and they suspect that the infant’s medical condition is exacerbated by the parents’ neglect of the child’s needs. Some of the clinical staff are of the view that the stress of the child’s illness and the parents discomfort with the hospital environment has made them resort to alcohol and substance abuse.  The child’s medical team have initiated contact with the Ministry of Children and Families and social workers are currently working on processes to apprehend the infant from the parents’ custody. You are aware of the history of the treatment of indigenous people as well as the additional obligations on health authorities and government entities arising from the recently enacted legislation Declaration on the Rights of Indigenous Peoples Act (BC) (“DRIPA”)
  How would you facilitate an appropriate outcome in this situation?   


5.
You are counsel for the Privacy Commissioner of Canada. The Privacy Commissioner has become increasingly concerned about the use of AI in health care and is particularly concerned about the use of sensitive personal data for curating AI solutions in health care. You have been asked to provide a memo summarizing the options available to the Privacy Commissioner to regulate this use of personal information. The provincial Privacy Commissioners as well as research entities and private corporations have expressed concerns. In your memo, please also respond to the anticipated issues these entities will raise. 

6.
You are counsel in a private law firm. Your client, Alexander Smith is seeking your advice in the following situation. Mr. Smith’s wife, Emily, was seen by a family doctor for gynecological discomfort. In order to rule out cervical cancer, Emily was referred to a diagnostic clinic for a PAP test. For reasons that are not clear to the client, Emily was kept waiting for her test for several months and only recently received the ordered test. This test indicates that Emily has advanced cervical cancer and she is now undergoing chemotherapy treatment. The odds for recovery are not very good. Emily has been offered a number of research and clinical trials to participate in to increase her chances of survival. Although no clinician has confirmed that the delay in diagnosis led to this advanced state of illness, Mr. Smith is convinced that this is the case. Mr. Smith is angry at the family doctor, the diagnostic clinic as well as the hospital where his wife is currently receiving treatment which he thinks is using her illness to advance their research agenda. He thinks they should all be sued. Please prepare a memo outlining the issues that this situation raises and your advice to Mr. Smith.

7.
You are counsel for a non-profit agency that works in the Downtown East side serving marginalized populations and facilitating their access to health and social services. A young 13 year old who has recently arrived in Canada has come to you for support. He is estranged from his very conservative family because he is gay. He has run away from home and states that he is living with a man he identifies as an “uncle”. When he approached a medical clinic for support, he was told that he would need one of his parents to consent to treatment. As soon as he left the clinic, he was approached by a team of “care providers” suggesting aversion therapy to deal with his homosexuality. The young man is very confused, does not attend school and you suspect that he is being exploited or at risk of being exploited.  Please prepare a memo of the issues raised by this scenario and the options available to him and your organization. 

8.
You are a lawyer in private practice and have been approached by a client with the following situation. Your client, Leyneth is a woman who has recently arrived in Canada from the Philippines.  Prior to her arrival in Canada, she was approached by a gay couple to be a surrogate. She was assured that all the expenses for the pregnancy will be covered and she would be fairly compensated for her work and effort. She was impregnated before her arrival in Canada and the baby was born in Canada. The pregnancy was difficult and slowed her settlement in Canada. After the baby was born, she was adopted by the couple. Leyneth has not received any money and the couple is now telling her that it is illegal to pay her for carrying their child.  Please prepare a memo outlining the issues this scenario raises and your advice to Leyneth. 

9.
You are a lawyer for the health authority. The Medical Assistance in Dying (MAID) coordinating office has brought the following scenario to your attention for advice.  David is a 42 year old man who has had a difficult life. He is an indigenous man who was raised by his grandmother because his parents were unable to deal with the trauma of their residential school experience and numbed their pain with drugs and alcohol and were not good parents. David has suffered from post-traumatic stress disorder and has suffered from severe depression all his life. He has tried to commit suicide on several occasions. His grandmother recently passed away and this event has precipitated a far more severe depression than he has previously suffered. He feels his life has no meaning and has made an application for medical assistance in dying. In addition to the concern regarding eligibility for this service now and in March 2023 when the rules change, the Coordinator is also interested in canvassing whether the indigenous ancestry should have impact in the assessment process. Please provide a memo to canvass the issues raised in this scenario. 
END OF EXAMINATION
