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Attachment: Appendix (Human Rights Code)
THIS EXAMINATION CONSISTS OF 15 PAGES (INCLUDING ATTACHMENT)
PLEASE ENSURE THAT YOU HAVE A COMPLETE PAPER

THE UNIVERSITY OF BRITISH COLUMBIA

PETER A. ALLARD SCHOOL OF LAW
FINAL EXAMINATION – APRIL 2023
LAW 372
Administrative Law
Section 2
Professor H.M. Ahmad
TOTAL MARKS:  100

TIME ALLOWED: 3 HOURS 
(including reading and writing time)
*******************

NOTE:
1.
This is an open book examination. 

2.
ANSWER ALL QUESTIONS.


THIS EXAMINATION CONSISTS OF 3 PARTS:
PART I is 20 multiple choice questions (20 marks)
PART II is 5 questions related to a fact pattern (50 marks)
PART III is 6 short answer questions (30 marks)
It has been a pleasure teaching you this semester. Enjoy the summer!
Part I: Multiple Choice (20 marks total – one mark each)

1. In Haida Nation, the Supreme Court of Canada held:

a. The duty to consult only applies to established Indigenous rights

b. The duty to consult does not apply to a past or continuing impact on Indigenous rights

c. The duty to consult only applies to a novel impact on Indigenous rights

d. A correlation between the Crown’s knowledge and the ensuing impact on an Indigenous community suffices to attract the duty to consult

e. None of the above
2. In which of the following situations can a person affected by an administrative decision enforce a legitimate expectation?

a. The administrative decision-maker clearly promised that a particular procedure would be followed.

b. An international law instrument (such as a treaty) signed and ratified by Canada requires that a particular procedure be in place for making the decision.

c. The administrative decision-maker has sometimes used a particular procedure in the past.

d. All of the above. 
3. Assume that the standard of review for a particular decision is correctness. Which of the following describes a procedure that the reviewing court could use to verify if the decision-maker’s decision is “correct”?

a. The reviewing court will supplement the reasons of the decision-maker and then determine if it would have arrived at the same conclusion.

b. The reviewing court will examine the reasoning of the decision-maker to see if the reasoning is rational and cogent. If it is, the court should uphold the decision.

c. The reviewing court will determine whether it agrees with the conclusion the decision-maker reached. There is no need to consider the reasoning of the decision-maker.

d. The reviewing court will repeat the analytical steps that the decision-maker was supposed to use in making its decision and, if the outcome of this process is different than that arrived at by the decision-maker, the court will substitute its own conclusion.

4. Which of the following is the definition of the separation of powers most relevant to judicial review?

a. “Separation of powers” refers to the responsibility assigned in the Canadian constitutional order to the legislative, executive and judicial branches of government to check the abuse of power by each branch.

b. “Separation of powers” refers to the allocation of legislative authority to the federal and provincial governments in ss 91 and 92 of the Constitution Act, 1867.

c. “Separation of powers” refers to the different roles of the investigative and adjudicative branches of a government institution.

d. “Separation of powers” refers to the distinction between the powers of a court exercising judicial review and those of a court as a statutory appeal body in an administrative regime.

5. Which of the following is true about the Administrative Tribunals Act?

a. When integrated into an enabling statute, it governs the minimal procedural requirements that a B.C. administrative tribunal must apply. 

b. It outlines a single set of procedural rules for all B.C. tribunals. 

c. It governs the scope of judicial review before the Federal Court of Canada and Federal Court of Appeal. 

d. It does not specify the requirement for administrative tribunals to provide reasons. 

6. In CUPE v. New Brunswick Liquor, the Supreme Court of Canada laid out the following two standards of review:

a. Correctness and reasonableness

b. Correctness and patent unreasonableness

c. Reasonableness simpliciter and patent unreasonableness

d. Reasonableness simpliciter and correctness

7. In Vavilov, the Supreme Court of Canada wrote that a reviewing court can substitute its decision for the administrative tribunal’s decision in the following circumstance:

a. When a particular outcome is inevitable.

b. When a court disagrees with a tribunal’s decision.

c. When a tribunal breached the duty of procedural fairness. 

d. When there is a palpable and overriding error. 

8. What is the most appropriate explanation for the Supreme Court of Canada’s decision in Authorson that primary legislative processes do not attract procedural rights?

a. Legislative supremacy

b. The division of powers between the federal and provincial governments 

c. Separation of powers

d. The constitutional rights of elected politicians
9. Which of the following is a correct statement of law?

a. A politician will not be impartial if they exhibit a reasonable apprehension of bias

b. An arbitrator will not be impartial if they exhibit a closed state of mind. 

c. Politicians can never be biased because primary legislative decisions do not attract the duty of procedural fairness. 

d. An arbitrator will not be impartial if they exhibit a reasonable apprehension of bias. 

10. Which of the following is a distinction between administrative law and constitutional law?

a. Administrative law can be changed by legislative amendments.

b. Constitutional law can be changed by legislative amendments.

c. Administrative law does not abide by rules of federalism. 

d. Constitutional law does not abide by rules of federalism.
11. In Canada (House of Commons) v. Vaid, the Supreme Court of Canada held:

a. Judicial review was not possible as a result of parliamentary privilege 

b. Parliamentary privilege does not extend to employment and human rights matters 

c. Public law remedies against Parliament must be brought directly to the Supreme Court

d. Public law remedies are available against Parliament under a commercial exception

e. None of the above
12. What was the holding in Downtown Eastside Sex Workers with respect to public interest standing?

a. It explained what Canadian Council of Churches meant by a ‘genuine interest’

b. It elaborated on the ‘serious issue’ requirement

c. The Court reformulated the third factor from the Canadian Council of Churches such that it would require a flexible and purposive interpretation 

d. It confirmed that public interest standing will be denied if there is another reasonable way to bring the issue before a court

e. None of the above 

13. What factor did the Court in Re Parrish enumerate with respect to the right to counsel?

a. Counsel is required when there is a threat of penalty

b. Counsel is required when there is a language barrier

c. Only A

d. Only B

e. None the above
14. Did the Tribunal in Wilkes violate the right to a notice?

a. Yes, because it stopped communicating with the applicant

b. Yes, because it didn’t ascertain the applicant’s last known address

c. Yes, because it communicated with the applicant via fax

d. No, because it sent the notice to the applicant’s current address 

e. No, because it was the applicant’s responsibility to communicate a change of address

15. Which of the following is not relevant as to the degree of procedural fairness required by an administrative decision maker?

a. The availability of appeal procedures

b. How ‘court-like’ a proceeding is

c. An applicant’s legitimate expectations

d. The duration of the hearing

e. The importance of the decision to an applicant 
16. Which of the following is a correct statement of law?

a. Public law remedies are always available against the government 

b. Public law remedies are available when a private party undertakes a public function.

c. Public law remedies were unavailable in Volker Stevin
d. Public law remedies were available in Toronto Port Authority 
e. Public law remedies require statutory authority and conduct of a public nature

17. Which of the following is a correct statement of law?
a. An applicant only has standing on judicial review when they are directly affected by government conduct. 

b. For personal standing, an applicant must show interference with a public right and special damage peculiar to oneself. 
c. For personal standing, there is a constitutional nexus requirement. 

d. In Finlay, the SCC was concerned with the mere “busybody.”

e. In Finlay, the applicant was not granted public interest standing. 

18. Which of the following is a true statement of law with respect to the duty to consult and accommodate?

a. At the low end, consent of Indigenous communities is required for contemplated government conduct. 

b. At the low end, notice must be given in the form of email correspondence

c. The high end may require a decision by a third-party arbitrator

d. All of the above

e. None of the above

19. What is the correct distinction between the decisions in Bell NFL and CN National Railway?

a. In Bell NFL the SCC remanded back to the tribunal, but the FCA did not in CN
b. In CN, there was no statutory appeal mechanism, but there was in Bell NFL
c. In Bell NFL, the SCC found a reasonableness standard, whereas in CN the FCA found a correctness standard

d. In Bell NFL, the SCC substituted its own decision, but in CN the FCA remanded back to the tribunal

e. In Bell NFL, the SCC followed the Vavilov framework, but in CN the FCA did not
20. In Housen, the SCC concluded the following:
a. Questions of fact are reviewed on a palpable and overriding error standard. 

b. Questions of mixed fact and law are reviewed on a correctness standard. 
c. Questions of law are reviewed on a reasonableness standard.
d. Questions of fact are reviewed on a reasonableness standard. 
e. Questions of mixed fact and law are reviewed on a reasonableness standard. 

Part II: Fact Pattern Long Answers (50 marks)

In 2021, Iman Singh graduated from UBC’s Faculty of Education and began her dream job at West Coast Elementary School (“West Coast”) in downtown Vancouver in September of that year. With an undergraduate degree in Economics, Iman was tasked with teaching math and social studies. She loved the first months of her job at West Coast. Her grade 4 and 5 students were engaged and Iman felt that she was making a real impact on their lives. When the second semester of the school year started in January 2022, Iman noticed that she was being given additional work that was not being distributed to her colleagues. For instance, the principal of her school, Rick Jamjam, asked her to take on a second math class (in addition to her teaching load). She was also approached about teaching a physical education class, even though she had no background in the topic. Because Iman was new to her job, she felt uncomfortable pushing back on the increased teaching load. 

After approximately two months of teaching two sections of math in addition to social studies and physical education, Iman was beginning to feel burnt out. She could not keep up with the workload placed upon her at West Coast. What was worse was that all of her colleagues—including the ones she began her job with—kept their initial teaching responsibilities. As the second semester ended, Iman was told that she would have to carry the same heavy teaching burden in the following year. At that point, she felt she had to approach Mr. Jamjam about what she saw as an unfair situation. She arranged a meeting with Mr. Jamjam and expressed to him the concerns she had with her increased teaching load. Despite the fact that Iman told Mr. Jamjam that none of her colleagues had the same teaching load as her, he thought it was a way of ‘toughening her up’ and making her a good teacher. 

Iman left Mr. Jamjam’s office despondent and feeling jaded about her chosen profession. However, she vowed to continue working her hardest to do well at her job. The day after her meeting with Mr. Jamjam, she was called back into his office and told that she was being dismissed for insubordination. She was told to pack up her things immediately and leave the school premises. Iman was shocked. She did not know why she was being dismissed simply for voicing her concerns about her increased teaching load. 

After her dismissal, Iman approached her union representative to discuss ways to get her job back. The representative set up a meeting with Mr. Jamjam and other members of the school’s leadership to discuss why Iman was dismissed from her job. At that meeting, Mr. Jamjam stated “these minorities always cause a fuss. They’re so lazy.” Iman was taken aback by that comment and thought for the first time that her race or ethnicity might have led to her dismissal. Given Mr. Jamjam’s comment, Iman decided to bring an application to B.C.’s Human Rights Tribunal, under section 13 of the Human Rights Code, RSBC 1996 ch. 210. 

At the first day of Iman’s hearing before the Human Rights Tribunal, the arbitrator, Karen Haverlock, walked in laughing with West Coast’s lawyer, Ranjit Kumar, and was overheard saying “Oh Ranjit, you always make me laugh. I’ll see you tonight when we’re through with all this nonsense.” As Iman’s lawyer, Chanakya Sev, was waiting for the hearing to begin, he Googled the arbitrator’s name to learn that before she was appointed to the Tribunal she published a paper in a trade magazine entitled, “Why diversity can hurt our public schools.” 

The hearing began and Iman’s lawyer called the first witness, her colleague and friend Nisha Patel, a history teacher at West Coast. As Chanakya was about to question Nisha, the arbitrator said to him, “why don’t we have the applicant question the witness.” Chanakya replied by telling the arbitrator that he is Iman’s lawyer and tasked with litigating her case. The arbitrator was unconvinced and explained to Chanakya that the tribunal’s procedures are informal and it would be better for Iman to question the witness as she already knows Nisha and could likely get more forthright information from her. 

The first day of the hearing concluded with Nisha’s direct and cross examination. At the end of the first day, the parties discussed that the following day West Coast’s human resources director would attend as a witness followed by Mr. Jamjam being a witness on the third day. As everyone was leaving the hearing room, Ms. Haverlock received a text message and immediately started to sob. She told the others that her pet snake had just died. She continued to cry uncontrollably, but managed to say to Ranjit “we’ll have to reschedule our date for tonight.” The next morning, the parties received an email from the Tribunal that the hearing had been adjourned due to the arbitrator’s personal circumstances and that the Tribunal would be in touch when it could advise of subsequent hearing dates. 

Four months passed and Iman had not heard from the Tribunal as to when the hearing would continue. During that period, she had been sitting at home without a job and increasingly becoming depressed. She didn’t tell her family or friends that she had lost her job for fear of what they would think of her. At that point, she called Chanakya to ask if he had heard anything about when the hearing would resume. He said that he had not, but advised Iman that he found out from Ranjit Kumar the day before that Rick Jamjam recently passed away. Chanakya further told Iman that on his deathbed, Mr. Jamjam had sworn an affidavit that said that, by and large, he thought that “the Asians” are not as hard-working as “his people”, but that he only dismissed Iman because he thought she was being insubordinate, especially as a new teacher. 

The hearing resumed almost one year to the date that it was initially adjourned. Again, the arbitrator and Ranjit Kumar walked in together, only this time holding hands. Iman noticed that the arbitrator was wearing an engagement ring. After hearing oral evidence from West Coast’s human resources director, Ranjit requested that the Tribunal accept Mr. Jamjam’s affidavit. Despite Chanakya Sev objecting to the affidavit’s admissibility because Mr. Jamjam could not be cross-examined, Ms. Haverlock accepted it. 

Two weeks after the hearing ended, the Tribunal released its decision that concluded that West Coast had not discriminated against Iman as contemplated by section 13 of the Human Rights Code. The Tribunal provided the following reasons:

After hearing the written and oral evidence of witnesses who attended the hearing, as well as the submissions from the parties and their counsel, the Tribunal concludes that the Respondent, West Coast Elementary School, did not discriminate against the Applicant, Iman Singh, under section 13 of the Human Rights Code, RSBC 1996 ch. 210. We thank all parties for their time and effort. 

Iman wants to apply for judicial review. Answer the following:

a) To what Court will she bring her application? (1 mark)

b) Did the Tribunal breach the common law duty of fairness? (remember to answer the question as discussed in class) (25 marks)

c) What is the applicable standard of review? (15 marks)
d) What would the standard of review be if the Human Rights Code included the following provision? (5 marks)
63. A final decision of the Tribunal shall be appealed to the B.C. Court of Appeal. 

e) Can Iman pursue public law remedies as a result of the Tribunal’s decision? Why or why not? (4 marks)
Excerpts of the Human Rights Code are appended to this exam. You are expected to have a complete copy of the Administrative Tribunals Act with you. 

Part III: Short Answers (30 marks)
1. In class, we discussed the NFL / Bell Canada case with respect to the standard of review in the presence of a statutory appeal clause. What has been the criticism of this case in relation to how the standard of review developed before it? (5 marks)
2. Explain the difference between the expectation of consent and the expectation of consultation as laid out by the Supreme Court in Reference re Canada Assistance Plan? (5 marks) 

3. Using examples of case law discussed in class, explain the difference between impartiality and independence? (5 marks)
4. In class, we discussed the case of Paine v. University of Toronto for an understanding of attitudinal bias. Assume that the applicant in Paine did not want to pursue a judicial review. Rather, the Canadian Association of University Teachers (CAUT) wants to seek judicial review for Professor Paine and all others who may find themselves in a similar situation. Would CAUT be afforded public interest standing? (5 marks)
5. With respect to the duty to consult and accommodate Indigenous communities, explain the concept of the ‘Honour of the Crown’. How has this concept been interpreted by the Supreme Court of Canada? And how is it unique within Canadian jurisprudence? (5 marks)
6. Paul Daly has written that “the animating principle of Vavilovian reasonableness review is responsive justification [whereas] the animating principle of the Housen v. Nikolaisen framework is judicial economy designed to minimize appellate oversight.” In his view, what differences, in theory, should result from these distinctive animating principles? Has post-Vavilov doctrine, in fact, fallen in line with Daly’s view? (5 marks)
END OF EXAMINATION
Attachment: APPENDIX

HUMAN RIGHTS CODE

[RSBC 1996] CHAPTER 210

Definitions

1  In this Code:

"discrimination" includes the conduct described in sections 7, 8 (1) (a), (9) (a) and (b), 10 (1) (a), 11, 13 (1) (a) and (2), 14 (a) and (b), 43 and 47.21;

"party", with respect to a complaint, means the complainant and the person against whom the complaint is made and any person that the tribunal adds as a party;

"person" includes an employer, an employment agency, an employers' organization, an occupational association and a trade union;

Discrimination and intent

2  Discrimination in contravention of this Code does not require an intention to contravene this Code.
Discrimination in employment

13   (1)A person must not

(a)refuse to employ or refuse to continue to employ a person, or

(b)discriminate against a person regarding employment or any term or condition of employment

because of the Indigenous identity, race, colour, ancestry, place of origin, political belief, religion, marital status, family status, physical or mental disability, sex, sexual orientation, gender identity or expression, or age of that person or because that person has been convicted of a criminal or summary conviction offence that is unrelated to the employment or to the intended employment of that person.
Evidence
27.2   (1)A member or panel may receive and accept on oath, by affidavit or otherwise, evidence and information that the member or panel considers necessary and appropriate, whether or not the evidence or information would be admissible in a court of law.
(2)Nothing is admissible in evidence before a member or panel that is inadmissible in a court because of a privilege under the law of evidence.

Powers to make rules and orders respecting practice and procedure

27.3   (1)The tribunal may make rules respecting practice and procedure to facilitate just and timely resolution of complaints.

(2)Without limiting subsection (1), the tribunal may make rules as follows:
(b)respecting disclosure of evidence, including but not limited to prehearing disclosure and prehearing examination of a party on oath or solemn affirmation or by affidavit;
(g)respecting procedures for matters under sections 22, 25 and 27;

Application of Administrative Tribunals Act to tribunal

32  The following provisions of the Administrative Tribunals Act apply to the tribunal:

(a)Part 1 [Interpretation and Application];
(b)Part 2 [Appointments];
(c)Part 3 [Clustering];
(d)section 17 [withdrawal or settlement of application];
(e)section 28 [facilitated settlement];
(f)section 29 [disclosure protection];

(g)section 30 [tribunal duties];

(h)section 34 (3) and (4) [tribunal power to compel witnesses and order disclosure];

(i)section 45 [tribunal without jurisdiction over Canadian Charter of Rights and Freedoms issues];

(j)section 46 [notice to Attorney General if constitutional question raised in application];

(k)section 46.1 (3) to (9) [notice to Attorney General regarding issue under Human Rights Code];

(l)section 48 [maintenance of order at hearings];

(m)section 49 [contempt proceeding for uncooperative witness or other person];

(n)section 50 [decisions];

(o)Part 8 [Immunities];

(p)section 57 [time limit for judicial review];

(q)section 59 [standard of review without privative clause];

(r)section 59.1 [surveys];

(s)section 59.2 [reporting];

(t)section 60 (1) (g) to (i) and (2) [power to make regulations];

(u)section 61 [application of Freedom of Information and Protection of Privacy Act].

