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NOTE:
1.
This is a LIMITED OPEN BOOK examination. You may use the required materials for the course, class handouts, and your own notes. Only hard-copy materials (i.e. no material stored on electronic devices) may be taken into the examination room. No other sources may be used. 

2.
Answer all four (4) questions. 


3.
If you think you would need additional facts to answer any question completely, please state what those facts are. 

THIS EXAMINATION CONSISTS OF 4 QUESTIONS

MARKS
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Question 1 

Trickster.com Inc. (“Trickster”) is an internet gambling website headquartered in Bermuda. Trickster’s servers are also in Bermuda, and all of Trickster’s officers and employees reside in Bermuda. Players provide credit card information to Trickster to top up an account, from which the funds for game play are drawn. Winnings are credited to the account, which can be paid out by mailed cheque at the player’s request.

One type of game Trickster offers is virtual video lottery terminals (“VLTs”). VLTs are similar to slot machines – games that generate random combinations of symbols on a dial, with certain combinations being winning combinations. Virtual VLTs replicate that experience through a website. Trickster has players all over the world. 

Trickster engaged in web-based advertising (e.g. banners, sponsored search results) based on IP address location. Because VLTs are not permitted in B.C. due to provincial gaming regulations, Trickster considered the province to be an untapped market and weighted its advertising more heavily to BC-based IP addresses. 
To use the virtual VLTs, players must have a Trickster account. When players create their accounts, they must agree to terms of service, which include the following terms:
•
    The player hereby waives any and all claims in respect of game play on Trickster;

•    
Disputes arising in connection with the use of Trickster’s website shall be governed by the laws of Bermuda; 

•
    Any claims against Trickster, whether in contract, tort, or otherwise, must be brought in the Bermuda Supreme Court.
Bill Collins is a B.C. resident and a professional engineer. Bill became addicted to virtual VLTs, which he played through Trickster’s website from his home computer in Vancouver. Bill lost $1,000,000.00 CAD playing virtual VLTs through Trickster. Bill’s gambling addiction also caused him to lose his job. The witnesses to Bill’s downward spiral – who can testify to his otherwise promising future as an engineer – live in Vancouver. 

Bill recounted his story to a lawyer in Vancouver, who advised Bill that he might have a claim against Trickster for breach of the duty to warn. This is a type of tort claim, in which the manufacturer of a dangerous product who fails to provide an adequate warning as to the dangers of the product will be liable in negligence. The virtual VLTs contained no labels or messages indicating that the game is addictive.

(Question 1 continued)

Assume the following:

- The Criminal Code of Canada makes it an offence to offer gaming services except in accordance with a provincially-issued licence, which Trickster does not have. The violation of the Criminal Code would render the waiver portion of the terms of service unenforceable.

- Bermuda’s conflict of law rules are in every respect the same as those of British Columbia.

Bill’s lawyer would like to commence a tort claim in the B.C. Supreme Court (serving Trickster at its headquarters in Bermuda). Bill’s lawyer is not well-versed in conflict of laws issues, and has retained you to assist.

(A) 
Provide Bill’s lawyer with an opinion on (i) whether the BC Court would find that it had jurisdiction over the tort claim; and (ii) whether the BC court would decline jurisdiction in favour of the courts of Bermuda. Assume the choice of law clause and forum selection clause are valid and enforceable as a matter of contract law.
(B)
Bill’s lawyer is considering taking the position that the choice of law and forum selection clauses are invalid and unenforceable. How would your opinion change if the terms of service contained neither a forum selection clause nor a choice of law clause?  
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Question 2
Stephanie and Anna are married spouses living in Vancouver, B.C. Stephanie was born and raised in Uganda, where her family owns and operates the Sparkle diamond mine. Anna was born and raised in Calgary, Alberta. 

Anna and Stephanie met during the final year of their undergraduate studies while on exchange in Paris (prior to their exchange year, Anna was at U.B.C. and Stephanie was at Oxford). Until she met Anna, Stephanie had always planned to complete her studies, return to Uganda, and help run the Sparkle mine. Anna spent the year regaling Stephanie with stories of the beauty of B.C.’s west coast, and convinced Stephanie that they should move together to B.C. after completing their studies.

Towards the end of their exchange year, Stephanie and Anna were married in Paris. 
After they were married for a few years, Stephanie transferred an interest in certain mineral rights in a yet-to-be-developed claim area on the 

(Question 2 continued)

outskirts of the Sparkle mine to Anna. There is some evidence that the purpose of the transfer was to shelter the mineral rights from prospective creditors. The mine’s employees had recently commenced a tort class action in respect of their treatment at the hands of the Sparkle mine. However, Anna insists that the transfer of the mineral rights was a gift.

The year after the transfer, the marriage broke down. While they were both still resident in B.C., Stephanie commenced a claim in unjust enrichment against Anna in B.C. Supreme Court, seeking an order that the mineral rights be returned to her. Stephanie alleged that there was no juristic reason for Anna to retain the mineral rights. Anna alleged that there was a juristic reason – that the mineral rights had been a gift. Stephanie denies that it was her intention to gift the mineral rights to Anna. 
Under BC law, a gift is a juristic reason, and proof of the intention to make a gift will defeat a claim for unjust enrichment. However, the question of whether the mineral rights were a gift or not engages a doctrine known as the presumption of advancement. According to the presumption of advancement, a gratuitous transfer (i.e. a transfer with nothing in exchange) between spouses is presumed to be a gift. The presumption may be rebutted by evidence that the transferor did not intend a gift.

Same-sex marriages were valid under the law of B.C. at the time of the wedding. In addition, the expert evidence is that:

- The wedding satisfied all of the formal requirements of French law.

- At the time of the wedding, same-sex marriages were valid under the laws of Alberta, France, and England, but not under the law of Uganda. 

- Uganda uses the dual domicile rule – and only the dual domicile rule – for essential validity of marriage. 

There is no expert evidence about the law of Uganda as it pertains to unjust enrichment. 

Stephanie argued that the presumption of advancement is inapplicable because she and Anna were never validly married. Assume that Stephanie is correct that a showing that the marriage was invalid would defeat the presumption of advancement.

Neither territorial competence nor discretion as to the exercise of territorial competence is in dispute. Please disregard any family law that might be applicable in this scenario.

Discuss the conflict of laws issues that arise from these facts.
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Question 3


Henrik is a novelist who was born and raised in Norway. He has a house there, but he spends most of his time in New York where he rents an apartment. 



Henrik started working with a new publisher, Good Books Inc. that deals with Henrik’s publishing needs in Canada, USA, Norway, and the European Union. Henrik has other publishers that distribute books in other countries. Good Books Inc.’s headquarters are in New York, although it is incorporated in Ontario, with its registered and records office in Toronto, Ontario. Good Books Inc. does not have an office or employees in British Columbia, but publishes books for sale in B.C. bookstores, and collects profits from those sales, including for Henrik’s latest novel. 



Last week Henrik walked into your law office quite upset. While travelling through Vancouver, Henrik learned from a local bookstore that Good Books Inc. has been keeping 20% of the profits of Henrik’s books. This is despite, as Henrik tells you, the parties’ publishing agreement requiring that Good Books Inc. is entitled to only 10%. Pursuant to their agreement, all payments between the parties are in American dollars (USD).


You ask Henrik for more details about the publishing agreement; he does not have a copy with him. He remembers that he and Good Books Inc. signed the agreement while Henrik was visiting a friend in Germany at a Good Books Inc. satellite office. Henrik often travels through Germany and most of his dealings with Good Books Inc. are through that office. He is certain that all paperwork he has ever received from Good Books Inc. – not just limited to the publishing agreement – was provided to him in person in the German office. He is confident that the agreement is in English.


You ask Henrik whether the agreement has a choice of law clause because you remember those are useful from your conflicts course in law school. Henrik believes the agreement has a clause saying any dispute shall be dealt with under Norwegian law. He isn’t completely sure, but he knows all his previous publishing agreements had that clause so assumes he included it here. 



Your research tells you that by Norwegian law there is an absolute maximum on publisher profits at 10%, while in Germany there is a statute mandating a minimum on publisher profits of 20%. You know that in British Columbia, the Ban on Publisher Profits Act prohibits contracts requiring payment of profits from authors to publishers. There are no statutes dealing with publisher profits anywhere else in the world. 



You call Good Book Inc.’s lawyer, Ms. Bloggs. She tells you she has not yet seen the agreement. However, she says that, according to Good Book Inc.’s CEO, the publishing agreement has no choice of law clause, but it does contain a mandatory mediation clause requiring the mediation to take place in New York. She also tells you that the CEO believes New York law applied to the agreement and says that New York law applies to all of Good Books Inc.’s agreements. 


(Question 3 Continued) 


Henrik instructs you to sue Good Books Inc. for return of the excess profits. Provide your analysis of the conflicts issues concerning (i) the law of the contract and (ii) where Henrik might start a claim. Assume there is no forum selection clause and there are no issues concerning the formation, formalities, or capacity of contracting.  
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Question 4


Before you can commence the claim on behalf of Henrik, Ms. Bloggs calls you and informs you that Good Books Inc. already obtained a court judgment against Henrik for unpaid marketing costs pursuant to their agreement. The judgment is from a German court; it is against Henrik personally and is for $100,000. 


Henrik tells you he knew about the claim. He even hired a lawyer to go to court on the first day and advise the German court that Henrik’s position was that the German court should decline jurisdiction. Henrik’s lawyer did not take any further part in the German proceeding, and it continued without Henrik.  You determine that the judgment is final and conclusive, although the time for appeal has not expired. Henrik says he plans on appealing.


Good Books Inc. intends to register and enforcement the judgment against Henrik in Vancouver, because Henrik has a sailboat he keeps in Vancouver and a savings account at a local bank.


Henrik wants you to resist recognition and enforcement of the German judgment in the B.C. court. Discuss the conflicts issues that arise. 

END OF EXAMINATION
