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THIS EXAMINATION CONSISTS OF 6 PAGES
PLEASE ENSURE THAT YOU HAVE A COMPLETE PAPER

THE UNIVERSITY OF BRITISH COLUMBIA

PETER A. ALLARD SCHOOL OF LAW
FINAL EXAMINATION – APRIL 2023
LAW 271
Introduction to Public and Charter law
Section 2
Professor Margot Young
TOTAL MARKS:  100

TIME ALLOWED: 3 HOURS AND 15 MINUTES total, including 15 minutes of reading-only time 

*******************

NOTES:

1. The 15-minute reading time is enforced reading-only time.  That is, you cannot start answering exam questions until the 15 minutes reading time is over.  You may make notes on a scrap piece of paper. You cannot start typing or writing in an exam booklet until the 15 minutes is up.
2. This is an open book examination: you can refer to any course materials, study materials prepared for the course, and notes from class discussions and lectures. You cannot bring into the exam any textbooks such as the Hogg textbook.

3. You do not have to use full citations for cases or for materials from the casebooks.  Make sure that any short form names you use are clear. Do not discuss cases we have not studied.
4. You must answer BOTH questions from Part I; and ONE question from Part II.

PART I: ANSWER ALL THE QUESTIONS IN THIS PART

With the onset of spring, the grounds of the Legislative Assembly in Victoria see significant increase in tourists enjoying the grounds. The improving weather also brings more protesters to these grounds. The City of Victoria is well aware of this increased mixed use of the legislative grounds, and, in particular, of the importance of the tourist industry to the City’s economy.  

Roughly one year ago, the City passed the Scenic Legislature Bylaw (Bylaw).  The Bylaw prohibits “unsightly or contentious displays” anywhere in downtown Victoria, an area that includes the Legislative Assembly.  The Bylaw also mandates that the City set up an oversight agency to implement the Bylaw, in particular, to identify and remove “unsightly or contentious displays” in the downtown precinct. Breaches of the Bylaw will be subject to a municipal fine.

An agency has been established under the Bylaw and named Urban Protectorate (UP). UP is charged by the Bylaw with ensuring that the downtown core remain amenable to tourists, while balancing the needs and interests of local citizenry of Victoria.  More specifically, the Bylaw states that UP must ensure that the public interest of the City in this area is respected and supported by all private uses in this area.

UP has a particular governance structure dictated by the Bylaw. The UP is run by a five-person Board of Directors.  Three of the Directors are appointed by the City, two others by the Victoria Private Business Association.  One of the City-appointed directors must be a member of the Provincial Government’s Office of the Legislative Clerk.  The directors are appointed for a set term but the three appointed by the City are removable at any time by City Council on a majority vote of the Council. All directors get an annual salary paid by the City of Victoria and the UP is, as well, given an annual operations budget by the City.  The UP must report every four months to City Council on the programmes it is implementing and on actions taken.  A majority of Council can require changes to any UP programmes at these sessions. Council, in the first year of UP’s operation, has yet to exercise this power. 

UP has developed a policy that adopts the language of the Bylaw and that, further, provides for a permitting system for all “temporary or unusual” displays in the Downtown area.  All such displays must obtain a permit from UP. The agency’s policy also specifically states that “unsightly or contentious” displays within the “vicinity of the Legislative Assembly” will not be granted a permit. This policy is posted on a board in the Victoria City Hall.
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Across the Salish Sea in Vancouver, residents of an encampment (a collection of tents for homeless individuals) have been evicted.  This has enraged housing rights advocates. One of these advocates, Sylvio, lives in a house right across the street from the Victoria Legislative Assembly.  He has set up a large bright orange tent on his front lawn with a sign that reads “Homes For All.”  Every Saturday morning for two hours, Sylvio plays very loudly from his open windows the punk rock satirical song, “God Save the Queen.”  The whole scenario can be seen and heard from two blocks away.

Sylvio’s neighbour, Alex, is extremely annoyed.  Alex has trimmed one of the bushes in her front yard into the shape of a dagger pointing at Sylvio’s front door. 

Staff at UP are extremely distressed by the two houses’ displays; these houses are right on the edges of the scenic legislative grounds.  

Several things have resulted from this situation.

First, Sylvio and Alex have both been issued orders from UP saying that the required permits for these “unsightly and contentious” displays are denied and the displays must be immediately taken down. More specifically, Sylvio has been told to dismantle the tent and sign, and to not play any music at all at a volume that can be heard from the sidewalk. Alex has been told to retrim the hedges into a recognizably friendly shape.

Second, the receptionist at the offices of UP was a housing activist.  She took to wearing a “Homes For All” button in support of Sylvio into work and, as a result, has been fired from her job at UP.

Third, Sylvio feels threatened by Alex’s bushes.  He has initiated an action for an injunction against Alex.
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ANSWER BOTH QUESTIONS
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     Question 1  (60 minutes)

Draft a memo advising on whether or not the Charter applies, or is otherwise relevant, to:

(i) UP’s orders to Sylvio and to Alex; 

(ii) UP’s firing of the receptionist; 

(iii) Sylvio’s action against Alex.

Answer the question fully; explain your conclusions.
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     Question 2
 (70 minutes)

Sylvio and Alex believe that their Charter freedom of expression rights are unjustifiably infringed by the actions of UP.

Draft a memo outlining and critically discussing Sylvio’s and Alex’s freedom of expression claims against the actions of UP, looking at both the s. 2(b) and s. 1 arguments for each.  

Assume for the purposes of this question that the Charter applies to UP and its actions.

Explore all issues that various perspectives on these arguments might raise. 

(Do not address any other issues or parts of the Charter.  Do not discuss any cases not assigned or discussed in class.) 
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PART II: ANSWER ONE OF THE FOLLOWING TWO QUESTIONS.
MARKS
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Question 3 (50 minutes)

“Canadian courts must properly ensure a tight distinction between law and politics in Canadian public law.  And, in fact, this is what they do indeed accomplish.  Courts are always in strict observance of the separation of powers between the judiciary and the other branches of government, including when engaged in judicial review under the Charter.”

Critically discuss this statement, referencing in your answer what you have learned about both public law and Charter law. Your arguments should advance a thesis statement. Do not simply summarize cases.

Your answer must discuss at least four of the numbered items listed below.  It is your choice which four of the cases and/or concepts listed below you discuss.
You are not limited in your answer to this number of cases and concepts.  You may, of course, discuss more.

1. Fraser v Canada or R v Sharma

2. Roncarelli v Duplessis

3. Re Residential Tenancies Act

4. Reference re Secession of Quebec

5. Edwards v Canada (AG) (Persons Case)

6. Vriend v Alberta

7. Halpern v Canada

8. Re Rizzo and Rizzo Shoes

OR
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            Question 4 (50 minutes)
“Law is not a “lifeless monolith whose inner nature is to be discovered and described, but a normative theoretical construct constantly being created and reinforced from within.” (71)

Gordon Christie, “Law, Theory and Aboriginal Peoples”



Critically discuss Christie’s argument. (Hint: we looked at this quote in the context of discussing Aaron Mill’s article.) Reference in your answer what you have learned about both public law and Charter law. Your arguments should advance a thesis statement. Do not simply summarize cases.

Your answer must discuss at least four of the numbered items listed below. It is your choice which four of the cases and/or concepts listed below you discuss.

You are not limited in your answer to this number of cases and concepts.  You may, of course, discuss more.


1. Fraser v Canada or R v Sharma

2. Roncarelli v Duplessis

3. Re Residential Tenancies Act

4. Reference re Secession of Quebec

5. Edwards v Canada (AG) (Persons Case)

6. Vriend v Alberta

7. Halpern v Canada

8. Re Rizzo and Rizzo Shoes

END OF EXAMINATION
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