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THIS EXAMINATION CONSISTS OF 9 PAGES

PLEASE ENSURE THAT YOU HAVE A COMPLETE PAPER

THE UNIVERSITY OF BRITISH COLUMBIA

PETER A. ALLARD SCHOOL OF LAW
FINAL EXAMINATION – APRIL 2023
LAW 271

Introduction to Public Law and the Charter

Section 1

Professor Liston

TOTAL MARKS:  100
TIME ALLOWED: 3 HOURS plus 15 minutes reading time

(students can type or write their exam answers during the reading time)
*******************

NOTES:
1.
This examination counts for 95% of your final grade. 
5% of your final grade is allocated to class participation.

2.
This is an open book examination. You may make use of your physical textbook, class notes, the syllabus, and your condensed annotated notes (CANS). The use of library books is not permitted. Laptops are only permitted for the use of ExamSoft.

3.
You are NOT permitted to use an electronic version of the course textbook.

4.
THIS EXAMINATION CONSISTS OF THREE (3) PARTS.



Answer all questions in PART I – FACT PATTERN.


Answer one (1) of the two (2) questions in PART II – SHORT ANSWER.


Answer one (1) of the two (2) questions in PART III – ESSAY.

Exam notes continue on page 2
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5.
Read every question carefully. Be sure you understand what you are being asked to do before you begin your answer.

6.
Guidance about time and marks allocation has been provided. Be careful to budget your time. A brilliant answer to one question cannot make up for the failure to answer another question.


7.
If you think you have discovered an error or potential error in a question on this exam, please make a realistic assumption, set out that assumption clearly in writing for your professor, and continue answering the question. 

8.
You may use the short form of case names (e.g., Oakes, Roncarelli).

9.
Good luck!
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PART I
FACT PATTERN
55 marks
PART 1 consists of a fact pattern with FIVE (5) questions. You must answer ALL of the questions. You should allocate 90 minutes to answer PART I of the exam.
For as long as she can remember, Caitlin Multani has always wanted to be a lawyer. Her mother Saoirse O’Riordan, originally from the Republic of Ireland, immigrated to Canada to settle in Terrace, BC where she met Caitlin’s father Jagmit Multani. Saoirse and Jagmit fell in love, married, and shortly started their family. Caitlin is their oldest child. Jagmit studied law as an undergraduate student in Gujarat, India but could not pursue this profession once he immigrated to Canada due to a lack of accreditation, financial challenges, and later employment and family obligations.
Though law school was hard, Caitlin did very well. She looked forward to a future career working with a small firm devoted to niche issues in public law. In order to practice law, she first had to complete her articles, which she did in the Fall of 2022. 
To be called to the bar, articling students have to swear two mandatory oaths. The first, an oath of allegiance to the monarch, is found in the Legal Profession Act. The second, an oath of office, is set out in the Oath of Office Act. Caitlin was shocked to discover she had no choice but to observe these oaths or else forego becoming a lawyer. She was devasted for herself and also for her father who could not become a lawyer in Canada.
She mobilized thirty like-minded law students to lobby for change. They wrote to both the Law Society of BC (‘LSBC’) and the Ministry of the Attorney General (‘MAG’) asking to eliminate the reference to the monarch or to be able to swear an alternative oath to constitution of Canada instead of the monarch. MAG stated that the government was not prepared to change the oath at this time. The LSBC stated that responsibility for change rested with the government by, for example, amending the legislation.
It is now April 2023 and next month is the coronation of Charles Windsor as King Charles III. Canada and provinces like British Columbia plan to celebrate Charles as the head of state and King of Canada. Given this upcoming event and its constitutional significance, Caitlin and the other articling students have decided to launch a challenge to the oath of allegiance to the monarch on public law and Charter grounds. Led by three representative individuals, all agree that the oath is more than just words.
You are clerking at the BC Supreme Court. Your supervising judge has asked you to provide advice on the legal issues informing this challenge. The main legal arguments, including relevant contextual information, are set out briefly below.
· Caitlin believes the oath to the monarch is unconstitutional. She follows her mother’s Irish republican political views that the British monarchy is an anti-democratic, feudal, and oppressive institution. She also follows her father’s belief that the monarch is a symbol of illegitimate British colonial rule in India.
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PART I continued
· Ravi Surat follows the Sikh religious tradition which does not permit allegiance to any other religious divinity except the Sikh deity. He argues that forcing him and other like-minded Sikhs to swear an oath to the King, who is also the head of the Anglican Church, violates his religious freedom. Ravi is also reminded of the religious persecution that Sikhs have historically endured. And, for him the effect of not swearing the oath creates a barrier to becoming a lawyer based on one’s ethnic identity with the result that diversity in the legal profession will be significantly reduced. 
· Annie Riel is a Nehiyaw (Cree) woman and member of Blueberry River First Nations in Treaty 8 territory, located in northeastern BC. She believes that the oath is inconsistent with her spiritual beliefs regarding peace, reconciliation, and rightmindedness. To her, King Charles III represents the British colonizing power that removed Indigenous peoples from their lands and remains a source of significant harm to Indigenous beliefs, laws, and cultures due to the legacy of enforced Christian religious beliefs at residential schools. The oath of allegiance to the monarch, for her, is a form of spiritual violence to her conscience and identity.
The articling students insist that the oath needs to evolve to reflect current times. It is no longer required, for example, to place one’s hand on the bible while reciting the oath. Moreover, other provinces have made the oath optional or offer an alternative, differently-worded oath to those who wish to swear allegiance to the constitution rather than the monarch. They point to Quebec where the legislature recently passed a law abolishing the requirement for elected members to swear an oath of allegiance to the monarch. Finally, polling data suggests a significant decline in Canadians’ support for the monarchy. A 2022 poll conducted for the Association of Canadian Studies found that 56% of the over 2,000 individuals polled did not agree with swearing allegiance to the monarch. Very recently, more than half of the respondents (52%) in a 2023 Angus Reid poll said they don’t want Canada to continue as a constitutional monarchy.
You have learned that the government of British Columbia intends to argue that:
· both Prince Edward Island and Newfoundland and Labrador have similar mandatory oaths to the monarch for lawyers;
· the mandatory citizenship oath also requires allegiance to the monarch;
· federal and provincial members of the legislature swear an oath to the monarch;

· the oath is secular and no one is prevented from practicing their religious beliefs;
· being a lawyer is a privilege, not a right, and students can be called to the bar in a province that does not require an oath of allegiance to the monarch;
· both the monarch and the oath are mere constitutional symbols;

· the current Governor General of Canada, Mary Simon, is Indigenous; 
· according to a different recent poll, only 46% of British Columbians think ties to the monarchy should be severed; and,

· any intrusion on religious beliefs is minimal and is outweighed by the public good of ensuring loyalty and good character in the legal profession.
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PART I continued
The relevant provisions of the statute can be found after the questions. 
Note that although sections 2b and 15 of the Charter are also implicated in this fact pattern, you are only to focus on s2a in the question that concerns the Charter. 
Note also that the only question where you are to undertake an Oakes analysis is for question 4.
1. Briefly explain the constitutional significance of the monarchical element in our legal order. (5 marks out of 55 marks; 10 minutes out of 90 minutes)
2. Briefly explain how the concept of state neutrality informs this case. (5 marks out of 55 marks; 10 minutes out of 90 minutes)
3. Do any of the cases we have studied limit either Caitlin’s or Annie’s ability to challenge the oath of allegiance to the monarch? If yes, how and why? (10 marks out of 55 marks; 15 minutes out of 90 minutes)
4. Focusing only on Ravi Surat’s argument, in your legal opinion does the oath of allegiance infringe Ravi’s s2a Charter rights? If it does, can the legislation survive the Oakes test? (25 marks out of 55 marks; 40 minutes out of 90 minutes)
5. Consider what you believe to be the appropriate remedy in these circumstances from the following list and explain why. (10 marks out of 55 marks; 15 minutes out of 90 minutes)
· upholding the relevant provision(s) in the legislation as constitutional

· striking down the relevant provision(s)
· striking down the relevant provision(s) and delaying the finding of invalidity for a period of time
· severing any offending words in the relevant provision(s)
· declaring the oath optional

· and/or, any other appropriate remedy in your legal opinion.
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PART I continued
LEGAL PROFESSION ACT, RSBC 1998 c10
Definitions

1.
In this Act:


“applicant” means a person who has applied for

(a) enrolment as an articled student,
(b) call and admission, or
(c) reinstatement


“articled student” means a person enrolled in the law society’s admission program


“bencher” means a person elected or appointed to serve as a member of the governing body of the law society

“lawyer” means a member of the law society who is authorized to practice law in that province or territory
…
Objects and Duties of the Law Society
4.
It is the object and duty of the law society to uphold and protect the public interest in the administration of justice by

(a) preserving and protecting the rights and freedoms of all persons,
(b) ensuring the independence, integrity, honour and competence of lawyers,
(c) establishing standards and programs for the education, professional responsibility and competence of lawyers and of applicants for call and admission,
(d) regulating the practice of law, and
(e) supporting and assisting lawyers, articled students and lawyers of other jurisdictions who are permitted to practice law in British Columbia in fulfilling their duties in the practice of law.
…
Applications

19.

No person may be enrolled as an articled student, called and admitted or reinstated as a member unless the benchers are satisfied that the person is of good character and repute and is fit to become a barrister and a solicitor of the courts of British Columbia.
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PART I continued
Oath of allegiance and ceremony
20.(1)
Articled students must swear the following oath in this form:
I, [NAME], swear that I will be faithful and bear true allegiance to His Majesty King Charles the Third, His heirs and successors, according to law.

So help me God.


(2)
Where the name of His Majesty King Charles the Third is expressed in the form, the name of the Sovereign at the time that the oath is taken shall be substituted if different.
21.

Candidates will appear before the Officer of the Court, stand through the entire ceremony until the Judge indicates that the Court be adjourned, and swear the following:
a) an oath of allegiance in the form prescribed by this Act,
b) the official oath prescribed by the Oath of Office Act, and
c) any other oath prescribed by the rules contained in this or other pertinent Act.
OATH OF OFFICE ACT, RSBC 1988 c14
Official oath

12.
When by provincial statute a person is required to take an official oath on

a) being appointed to an office other than that of judge, or
b) being admitted to a profession or calling,



the oath shall be taken in the following form:

I, [NAME], do swear or solemnly affirm that:
I will abide by the Legal Profession Act, the Law Society Rules and the Code of Professional Conduct, and I will faithfully and diligently discharge all duties according to the best of my ability; and
I will uphold the objects and purposes of the Law Society and ensure that I am guided by the public interest in the performance of my duties.
So help me God.
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PART II
SHORT ANSWER QUESTIONS
15 marks
PART II consists of two (2) short answer questions. You will answer ONE (1) out of the two and the answer is worth 15 marks. You should allocate 30 minutes to answer PART II of the exam. 

1.
Briefly explain the concept of parliamentary privilege. Why does the Supreme Court refuse to apply the concept in Canada (House of Commons) v Vaid [Vaid]? According to the Supreme Court, what is the significance of this concept in Mikisew Cree FN v Canada (GGiC) [Mikisew Cree]? Identify one constitutional risk of giving too broad of an interpretive scope to parliamentary privilege. 
2.
The public law cases we have read in this course express the judiciary’s respect for the separation of powers. Select and discuss one (1) case that illustrates appropriate judicial respect for the separation of powers. Select and discuss one (1) case that, in your legal opinion, illustrates potential judicial disrespect for the separation of powers. In your answer, make sure you convey the meaning of the doctrine of the separation of powers in Canadian public law.
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PART III
ESSAY QUESTION
30 marks
PART III consists of two (2) essay questions. You will answer ONE (1). You should allocate 60 minutes to answer PART III of the exam. You will be assessed on the clarity and organization of your writing, as well as the quality of your arguments in your essay answer.
1.
Explain the constitutional significance of the section 33 override (also known as the notwithstanding clause) in the Canadian Charter of Rights and Freedoms. How does section 33 express the unwritten principles of parliamentary sovereignty and democracy? Discuss the pros and cons of the use of section 33, including recent provincial examples. In your considered legal opinion, do you think that Ford v Quebec (AG) should be overruled or simply updated by providing more guidance on the use of the override? 

OR

2.
In this course, we considered the most recent statement on the proper use of unwritten constitutional principles by the Supreme Court of Canada majority in Toronto (City) v Ontario (AG). In dissent, Abella J (with Karakatsanis, Martin and Kasirer JJ) held that the majority had too narrowly read the Reference re Secession of Quebec and its precedential discussion of the legal force of unwritten constitutional principles like the principle of democracy. Abella J wrote:
The majority’s emphasis on the “primordial significance” of constitutional text is utterly inconsistent with this Court’s repeated declarations that unwritten constitutional principles are the foundational organizing principles of our Constitution and have full legal force. Being unwritten means there is no text. They serve to give effect to the structure of our Constitution and “function as independent bases upon which to attack the validity of legislation … since they have the same legal status as the text” … . By definition, an emphasis on the words of the Constitution demotes unwritten principles to a diluted role. “Full legal force” means full legal force, independent of the written text. … The inevitable consequence of this Court’s decades‑long recognition that unwritten constitutional principles have “full legal force” and “constitute substantive limitations” on all branches of government is that, in an appropriate case, they may well continue to serve, as they have done in the past, as the basis for declaring legislation unconstitutional. …
Drawing on this and other relevant cases from the course, how should legal actors use unwritten legal principles in your legal opinion? Do you agree with the majority or the dissent in the City of Toronto case?
HAVE A SAFE AND REJUVENATING SUMMER!

END OF EXAMINATION

