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NOTE: 
1. The 15 minutes of reading time is in addition to the 3 hours of writing time. During the reading time, you may only write notes on the question sheet or in an exam booklet or scrap paper that is not to be marked. You should use this time to read through the exam and plan your answers. 
2. This is an open book examination. You may have with you any written material you wish, including casebooks, textbooks, dictionaries, and your own notes. Laptops are only permitted for the use of Examplify/Examsoft.

3. Full case citations are not needed; short-form case names are fine (e.g. “Bettel”).

4. State clearly any facts you assume in answering the questions. If you need to rely on additional facts that are not in the exam, state so. 

5. For candidates writing by hand, please write legibly. Be sure to identify your exam code on each booklet. 

6. Communication devices such as mobile phones are not permitted. Ensure that your phone is turned off and out of sight.

THIS EXAMINATION CONSISTS OF THE FOLLOWING QUESTIONS:

QUESTION 1 is a problem question on the tort of negligence. It has four parts. You must answer all of questions 1A and 1B and 1C and 1D:

1A. is worth 35 marks (approximately 60 minutes of exam time).

1B. is worth 10 marks (approximately 20 minutes of exam time).

1C. is worth 10 marks (approximately 20 minutes of exam time).

1D. is worth 10 marks (approximately 20 minutes of exam time).

Answers to Question 1 will be assessed having regard to Professor Beswick’s Torts Problem Question Answer Rubric (see page 3). 
QUESTION 2 is an essay question with two options. It is worth 35 marks (approximately 60 minutes of exam time). You must answer only one of question 2A or 2B, drawing upon any of the Torts course materials you have studied over the past year.
Answers to Question 2 will be assessed having regard to Professor Beswick’s Torts Essay Question Answer Rubric (see page 4).
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Expectation  Skill  

Planning and Organisation :  

   Spot and sort relevant  i ssues.       S ide - lin e   irrelevant issues: don’t throw in the  kitchen sink.      Use appropriate headings or signposting.       Apply IRAC analysis below to  each issue .      Is your answer clearly  structure d ?        Is it  comprehensive ?      Is it   persuasive ?   

Issue:  

   Identify the relevant issue   with respect to the  material facts .      Can you identify an important issue from the  facts?       Do you understand the problem that needs to  be solved?   

Rule:  

   Identify and cite relevant authority/authorities.     Do you know the law that bears upon the  issue?   

Application :  

   A pply relevant  authorities   to the  f acts in a  considered and balanced way.      Reason with respect to relevant facts.       Cit e , and apply or distinguish, relevant  authorities.  Are they b inding or  dicta?      Consider argument s   on both sides.       Allocat e   time/detail according to  importance/complexity of issues.       Identify and analyse any sub - issues before  moving on to the next substantive issue. E.g.  a  defence will be a sub - issue of the larger issue  of whether     is liable for a particular tort .      Is your answer persuasive? Is it  appropriately  detailed ?       Have you   adequately   addressed any  ambiguities in the law or facts?       Have you considered relevant doct rines,  principles and policies in the law?       Have you considered both sides of the  argument?       Can you corral the facts and law that     would  argue? Can you corral the facts and law that     would argue?   

Conclusion :  

   Reach   c onclusions that are supported by  your  analysis.      Have   you persuade d   me as to which side has  the more compelling argument?        Is your conclusion supported by your analysis?   
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Expectation  Skill  

Introduction :  

   Restate the question in your own words,  clarifying legal terms/jargon as necessary.      Briefly identify the different possible positions  on  this issue and key commentators/judges  you've encountered in the course who align  with each position.      State your thesis and a three - pronged argument  you will make in support of your position;  present the strongest arguments, rather than  trying to cover eve ry possible point.       Do you understand the question?       Do you understand the debate and relevant  course material?       Can you  identify strong arguments to address?     

Argument prong 1:  

   Use appropriate headings or signposting.       State your point of argument; what kind of  analysis does it engage?       Use authorities from the coursebook or class to  reinforce your argument; use specific cases  and examples to illustrate.      Identify and respond to the  weaknesses/criticisms of your argument;   why  are they ultimately not convincing?     Can you persuasively present arguments  invoking   issues and materials from the course?       Do you understand the different  types   of legal  argumentation (e.g. doctrinal arguments,  policy arguments)?       Can you identify relevant authorities and  examples and demonstrate how they help your  argument?       Can you identify and respond to relevant  authorities and arguments that seem to run  against your argument?   

Argument prong  2 :  

   Ibid .     Ibid .  

Argument prong   3 :  

   Ibid .     Ibid .  

Conclusion  

   Draw together your argument.     H ave  you  answered the question persuasively ?      Was your answer organised and  comprehensible? Did you get to the point?   

 


QUESTION 1:
MARKS: 65 marks in total (approximately 120 minutes of exam time in total)
The small town of Birdwick is a quaint rural community in the British Columbia interior with a population of 2,000. Every summer, the famous Wanglewood Classical Music Festival is held in Birdwick’s idyllic park grounds in a large green field surrounded by trees and flower gardens. Wanglewood Festival is a premier week-long event organised by Wanglewood Ltd, which features dozens of professional classical music artists. The festival sells out every year and draws crowds from across Canada’s western provinces. 

Unfortunately, over the past several years, Birdwick has been plagued by multiple summer fires, which have threatened the continued viability of Wanglewood Festival. The primary cause of the fires has been dry leaves and pine needles combusting in the strong summer heat. In summer 2021, fires destroyed residential buildings in Birdwick on seven occasions. With each fire, the fire trucks arrived more than 30 minutes after receiving the 911 call which notified the fire department of the fires. The outcomes of the fires ranged from serious damage to the buildings affected to the total loss of the buildings.

The Birdwick Fire Department, which is the municipal fire department in Birdwick, historically has only had one full-time officer, Fire Chief Fred Miller, and is otherwise staffed by volunteer firefighters. Many of the residents of Birdwick voiced frustration with the mayor’s office that the Birdwick Fire Department responded too slowly to the summer fires. The issue came to a head at the end of summer 2021 when Wanglewood Ltd announced that, due to concerns about the risk of fire disrupting the music festival, it was exploring options to host Wanglewood Festival in another neighbouring town, Flynnville. Flynnville has only one park large enough to host an event like Wanglewood Festival—Mosquito Mews, named for the insects that spawn in Flynnville’s park during summer months. 

In September 2021, the Mayor of Birdwick announced to the press that in response to public concerns she was immediately doubling the Birdwick Fire Department’s budget and tasking Fire Chief Miller with developing a comprehensive strategy for addressing the town’s fire emergency response. Part of the increased budget would be allocated to hiring two part-time firefighters. As part of his work on the new strategy, Fire Chief Miller would consult with other towns’ fire departments as well as experts in emergency response strategies. 

After four months, in January 2022, the Mayor and Chief Miller announced at a townhall meeting a new response strategy dubbed “Rapid Fire” that would be immediately implemented. At this meeting, municipal council staff distributed to attendees glossy leaflets headed “Rapid Fire”. The leaflets noted that every property in Birdwick was located within a 5 minute drive of the town’s fire station. By implementing the Rapid Fire strategy, the Birdwick Fire Department could arrive at the site of a fire within 7 minutes of a 911 call. The leaflets outlined in large font:

“Where there’s smoke there’s fire, and our trucks will be there in record time—in seven minutes or less. The Birdwick Fire Department is committed to providing the best firefighting service to protect you and your property. Rapid Fire is a key part of ensuring that we accomplish that objective.”

During the townhall, Chief Miller delivered a presentation that explained various changes that were being made to improve the capacity of the fire department to deploy its resources and arrive at the site of the fire in a matter of minutes. At least two firefighters would be at the station during summer daylight hours. All firefighters would be trained in how to gear up and be in the fire trucks within 2 minutes of receiving a 911 call. Those who failed to meet this time target would be required to submit paperwork explaining their response. Chief Miller noted that similar strategies had been used with great success by several other fire departments. These other fire departments all reported that a key to this success is ensuring that every firefighter in the department is trained to implement the strategy.

After this presentation, there was an opportunity for questions and answers with community members. Among those who posed questions was Jane Smith, the CEO of Wanglewood Ltd. Smith identified herself and asked Chief Miller whether Rapid Fire would be in place ahead of the next Wanglewood Festival, as she was contemplating whether to relocate the festival to Flynnville. The Mayor interjected and responded: 

“Absolutely. And thank you for coming up from Vancouver to attend today, Ms. Smith. The continued success of Wanglewood Festival is a priority for the town of Birdwick. Take a leaflet. You can count on us.” 
In June 2022, the Birdwick Fire Department had a dozen call-outs, half of which turned out to be false reports. Each time, the firefighters managed to arrive on scene within 7 minutes of being called—a substantial improvement on the previous arrivals exceeding 30 minutes. 

On a particularly hot Sunday in July 2022, one week before setup for Wanglewood Festival was due to commence in Birdwick, a fire was spotted in the Birdwick park grounds. A jogger had noticed a tractor engulfed in flames by a tree, and called 911 at 7:10pm to report the fire. 

The 911 operator immediately relayed the information about the tractor fire to the Birdwick Fire Department. Four volunteer firefighters on duty at the time were playing a basketball game outside the fire hall when the 911 operator contacted them. With only 3 minutes remaining in the game, they collectively decided to finish the game before gearing up and responding to the call. One of the firefighters mentioned that there had been several fake 911 calls about fires in recent weeks, one of which concerned the Birdwick park grounds. They also noted that the fire, if real, did not concern life or limb. When the game finished a few minutes later, the firefighters started their response to the 911 call. Fatigued from the basketball game, they were more sluggish in their response than usual.

As it turned out, the fire trucks arrived at the park grounds at 7:30pm – 20 minutes after the 911 call. The firefighters encountered a dozen tall trees aflame and fire spreading across the park’s grass field. They took action immediately and called in backup. By the time the flames had been doused hours later, all of the grass and many of the trees in the park were scorched. 

It later came to light that the firefighters on duty that evening had not been trained in the new Rapid Fire response strategy—they were scheduled for training the following week. Investigators determined that the fire was started by two teenagers, who, after drinking alcohol and smoking, stole a tractor stored in a resident’s barn and crashed it into a tree in the town park. The tractor was carrying oil canisters and old rags, which ignited most likely due to coming into contact with a discarded cigarette butt. 

As a result of the fire damaging the park grounds, Wanglewood Ltd was forced to cancel Wanglewood Festival and refund all prepaid tickets. Wanglewood Ltd forfeited around $100,000 in deposits that it had paid, including deposits on hiring marquees, lighting and sound equipment and engineers, and artists including the Vancouver Symphony Orchestra and famed conductor John Williams. Had the festival been able to go ahead, Jane Smith’s budget forecasted that Wanglewood Ltd would have turned a profit of around $200,000. Smith had been counting on Wanglewood 2022 being a success, as the company had been struggling to remain afloat after two years of a global pandemic. After the festival was cancelled, Wanglewood Ltd sold its office premises in Vancouver, BC, in order to free up cash flow that it required to continue paying its employees. Since this needed to be done quickly, the premises were sold for $150,000 below market value. Wanglewood Ltd still operates out of the same premises, but now rents the space from its new owner. 

Wanglewood Ltd is considering a lawsuit in negligence against Birdwick Municipality to recover its losses of $450,000 and has approached you for advice. 

For QUESTION 1, answer ALL of questions 1A and 1B and 1C and 1D:

1A. 35 marks (approximately 60 minutes): Did Birdwick Municipality owe a duty of care in respect of its representations to Wanglewood Ltd?

1B. 10 marks (approximately 20 minutes): Assume that Birdwick Municipality did owe Wanglewood Ltd a duty of care. Did Birdwick Municipality’s conduct breach that duty of care?
1C. 10 marks (approximately 20 minutes): Assume that Birdwick Municipality did owe Wanglewood Ltd a duty of care and that Birdwick Municipality breached that duty of care. What damage did Birdwick Municipality cause to Wanglewood Ltd in fact? 

1D. 10 marks (approximately 20 minutes): Assume that Birdwick Municipality did owe Wanglewood Ltd a duty of care, that Birdwick Municipality breached that duty of care, and that Birdwick Municipality caused damage to Wanglewood Ltd in fact. What damage did Birdwick Municipality cause to Wanglewood Ltd in law?

QUESTION 2: Answer only ONE of question 2A or 2B, drawing upon any of the Torts course materials you have studied over the past year. 
MARKS: 35 marks (approximately 60 minutes of exam time)
2A. In Merrifield v. Canada, 2019 ONCA 205, para. 53, the Ontario Court of Appeal found “no compelling reason to recognize a new tort of harassment” (§5.2.2), and in Lu v. Shen, 2020 BCSC 490, para. 96, Adair J. considered that “the ‘tort of harassment’ is doubtful on the authorities” (§5.2.3). When is it legitimate for a court to recognise a new common law tort?
OR

2B. Do you agree with Professor (later, Justice) Allen Linden’s conclusion that under the tort of negligence, “the area of nonfeasance should be treated no differently than misfeasance” (§13.1.2)?
END OF EXAMINATION
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