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I hope you have a safe and relaxing holiday break
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Question 1 of 4 [30 marks, 59 minutes]:

Betty Wilkins is a successful businessperson. In May 2020, she decided to start a
private, for-profit business school both as a money-making venture and as a way to
pass her business skills on to others. Tuition for this school — the Wilkins Business
Academy —is $10,000 for a four-month intensive course. The first iteration of this
course is running from September-December 2020. Students who complete this
program will receive a certificate of completion as well as access to specific business
opportunities through Betty’s network of connections. Classes consist of Betty lecturing
over Zoom. Students are also asked to read certain materials prior to class. Some of
these materials are authored by Betty. Some are authored by others.

Betty has set up a course website, which was created by the company Go! Online! Betty
is solely responsible for adding content to her course website. Go! Online!’s role was
limited to the initial website design and its subsequent development. Betty has
uploaded, to her website, all of the materials that she expects students to read prior to
class. These materials, along with Betty’s recorded lectures, are available for download.
Betty requires all individuals who seek to download materials from her website to
confirm that they are doing so for the purposes of research, education, or private study.
Betty’s website is also password protected. The password selected by Betty for this site
is 123456, which happens to be the most commonly hacked password of 2020. Betty’s
web hosting service — the service that makes Betty’s website accessible to others over
the internet, that stores her files, and that coordinates the transfer of files from Betty’s
website to users — is Ocean Internet.

Betty has recently become aware that her course website is being accessed by people
who have not enrolled in her class. She’s not overly concerned about this. Betty would
like her course materials and lectures to be widely available, both for public interest
reasons and for marketing purposes. Approximately 30 students are enrolled in the
current iteration of Betty’s course. Around 150 people have accessed her site and its
materials since it was made available online.

One of Betty’s lectures as part of her intensive course is on the topic of business law.
For this lecture, Betty assigned two chapters from a prominent Business Law textbook
authored by Mary Agarwal, a Vancouver-based lawyer. This work was published in
2018. Combined, these chapters are 60 pages in length, and represent one quarter
(60/240) of Mary’s 240 page textbook. Mary retains copyright in this textbook. Betty did
not seek permission from Mary prior to using these chapters in her course. In order to
upload copies of the chapters to her website, Betty first used a scanner to create digital
copies of the two chapters. These digital copies — which were of the same quality as the
original written text — were then saved to her personal laptop. Betty then uploaded these
files from her laptop to her website (creating another copy of these works), where they
are available for download by those who have the password to her site. Betty has thus
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far declined to apply technological protection measures to works uploaded to her site,
which would have restrained further distribution of these works.

In mid-November, Mary received an email from a student in Betty’s class who was
seeking clarification on a concept discussed in Mary’s textbook. Mary was upset to find
out that her work was being used without her permission in the context of a for-profit
course, and has decided to pursue legal action. While sales of her textbook have
increased since Betty began offering her intensive course, Mary feels like she should
have been consulted prior to her work being used without her authorisation.

Please answer the following questions related to this hypothetical situation:

A) Mary would like to bring actions for copyright infringement against Betty, Go!
Online!, and Ocean Internet, related to Betty’s unauthorised use of Mary’s Business
Law textbook in the context of her course. Discuss whether these parties have
committed any prima facie infringements of the copyright held by Mary in her
Business Law textbook. Do not discuss defences to infringement in your response
to this question. As well, assume that copyright subsists in Mary’s Business Law
textbook.

B) Discuss whether Betty’s dealings with Mary’s Business Law textbook, as described
above, were “fair dealing[s]” under s. 29 of the Copyright Act.

C) For future iterations of her course, Betty would like to use a different set of materials
to support her business law lecture. She has identified a different business law
textbook that she would like to use (which was published in 1980), but the publisher
(a small entity) doesn’t appear to have a website. Betty was also unable to find the
author’s contact information based on a web search using the Google search
engine. Betty would like to reproduce this work in its entirety on her course website.
Given the steps that Betty has taken thus far, is she permitted by the orphan works
provision of the Copyright Act (s. 77) to go ahead and reproduce the work on her
course website? Discuss the likelihood that the Copyright Board will issue Betty a
license to reproduce this work.

Question 2 of 4 [25 marks, 48 minutes]:

Anna Dominico has been the owner and operator of “Taste of Italy”, a Vancouver-based
restaurant, since its opening in 1987. In September 2020, with the assistance of her son
Carlo, both the restaurant and its branding went through a significant redesign. In the
restaurant, the light green colour palette was replaced with a dark red. This colour was
used on the walls, as an accent colour on the tables (for instance on the plates and
napkins), and on the exterior of the building. This colour was also incorporated as part
of the corporate branding. While the name of the restaurant continues to be “Taste of
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Italy”, the text is now represented both in the signage at the restaurant and in their
marketing in the same dark red colour as is used inside the restaurant. This colour —
dark red — had not been used at the restaurant prior to its redesign.

Anna and Carlo have also recently created a second restaurant, run by Carlo, called the
“Pasta Garden.” This establishment — Carlo’s first restaurant — opened on December 1,
2020. When Carlo was a child, “Pasta Garden” was his name for the family restaurant
“Taste of Italy.” Anna and Carlo are aware of the North American restaurant chain “Olive
Garden”, which first opened in 1982 and has approximately 900 locations globally
(including one in Langley, British Columbia). However, because of the strong family
association with the name “Pasta Garden”, as well as certain differences between the
two restaurants, Anna and Carlo decided to go ahead and use the name “Pasta
Garden” for their restaurant despite the similarity to the name “Olive Garden.” Carlo’s
restaurant is very formal, and is one of the most expensive restaurants in Vancouver.
Carlo’s restaurant sources the majority of its ingredients from Italy. The Olive Garden is
a casual restaurant, known for its substantial portion size, unlimited salads and
breadsticks, and its affordability. The Olive Garden uses a much broader range of
suppliers than does Pasta Garden, at a much lower price point. A trademark in the word
mark “The Olive Garden”, in association with restaurant services, was registered in
Canada in 1987 and remains valid. Anna and Carlo have decided not to seek trademark
protection for the term “Pasta Garden”.

Please answer the following questions related to this hypothetical situation:

A) As part of their redesign, Carlo and Anna would like to register several trademarks
in Canada related to the restaurant “Taste of Italy”. First, they would like to register
the word mark “Taste of Italy” in association with restaurant services (Nice Class
43). They do not want to limit this trademark to any particular font, size or colour.
Second, they would like to register, as a trademark, the dark red colour that is now
central to their restaurant and to their branding, also in association with restaurant
services (Nice Class 43). Discuss the issues they are likely to encounter when
attempting to register these trademarks, as well as whether their attempts to
register the trademarks are likely to be successful.

B) Shortly after opening “Pasta Garden”, Anna and Carlo receive a letter from a law
firm representing the Olive Garden advising them that if they do not change the
name of their restaurant to something other than Pasta Garden, an action will be
commenced for infringement under the Trademarks Act. Discuss whether any
infringement action brought by Olive Garden under the Trademarks Act is likely to
succeed. Do not consider s. 7 of the Trademarks Act in your response.
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Question 3 of 4 [15 marks, 29 minutes]:

Dr. Abby Gluck, a Vancouver resident, is a pharmaceutical chemist and inventor. A few
years ago, Abby invented a new process for producing synthetic Vitamin D. Shortly after
inventing this process, Abby gave a presentation at a conference in which she
described how this process worked and outlined all of its key elements. This
presentation took place on October 12, 2017. On October 20, 2017, Abby filed an
application for a patent on this process in the United States. On February 15, 2018,
Abby filed for a patent for this same invention in Canada. Abby’s patent application
encompassed only the process for producing synthetic Vitamin D. She did not attempt
to file for a patent on the synthetic Vitamin D produced by this process. Abby’s
Canadian patent was granted on November 20, 2019.

Luke Beekle is the CEO of AffordaVit, a vitamin manufacturer whose main product is
Vitamin D. In early 2020, Luke came across a recorded version of the talk given by
Abby in 2017. He then reviewed the relevant patent documents in the Canadian Patents
Database. He was shocked to find out how cost-effective Abby’s process is compared
to the process that his company currently employs. After some quick calculations, Luke
determined that switching to Abby’s process would save the company $0.10 (10 cents)
per pill, even after the costs of retrofitting his facilities were taken into consideration.
Given the volume of Vitamin D pills that AffordaVit produces, implementing this process
would net him a huge cost savings. Luke did not factor in the licensing fee that Abby
charges to companies to make use of her patented process (which amounts to $0.05
per pill, or 5 cents per pill).

Luke quickly began to retrofit all of his manufacturing facilities to use Abby’s patented
process (in its entirety, and without modification). He did not seek permission before
doing so, betting that Abby would never find out about his unauthorized use of her
patented process. To Luke’s surprise, Abby did find out. She was tipped off by one of
Luke’s employees who was tired of his underhanded dealings. In total, AffordaVit
produced, and sold 1,000,000 (1 million) pills prior to receiving a letter from Abby’s
lawyers. This letter requested that AffordaVit cease production immediately, and
advised that they will be launching an action for patent infringement on behalf of Abby.
Luke ceased production after receiving this letter.

Please answer the following questions related to this hypothetical situation:

A) Assume that the validity of Abby’s patent is challenged, and that the focus of this
challenge is on the conference presentation given by Abby on October 12, 2017
(which had not previously come to light during the patent examination process).
Should this presentation have impacted Abby’s ability to secure a patent on this
invention in Canada? Discuss.
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B)

Discuss whether AffordaVit has infringed Abby’s Canadian patent, and if so what
acts constitute prima facie infringements. Do not discuss defences to patent
infringement in your response. Assuming that the patent has been infringed, discuss
what remedies might be available to Abby.

Question 4 of 4 [30 marks, 59 minutes]

A) In the context of our course, you've had the opportunity to compare and contrast the

three main pieces of Canadian intellectual property legislation: the Copyright Act,
Trademarks Act, and Patent Act. Please select one element from each of these
three pieces of legislation, and discuss the impacts that would flow from its
incorporation into one of the other two statutes. For instance, you might begin to
answer this question by selecting a provision from the Copyright Act, and discussing
the impacts that would flow from incorporating this provision into either the
Trademarks Act or the Patent Act. You could then continue by selecting a key
feature of the Trademarks Act, and discussing the impacts that would flow from
incorporating this feature into either the Copyright Act or the Patent Act. Your
complete response would then conclude by selecting a key feature of the Patent Act
and discussing the impacts that would flow from incorporating this feature into either
the Copyright Act or the Trademarks Act.

END OF EXAMINATION
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