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1. This is a CLOSED BOOK examination. You may refer ONLY to the clean copy 
of the case chart and the syllabus as provided to you in the classroom before the 
exam. NO OTHER BOOKS OR REFERENCE MATERIALS, WHETHER 
ORIGINALS OR COPIES, MAY BE USED. 

2. Deal with the question on the basis of materials and topics we have covered in 
Contract Law classes during this term. Do not concern yourself with cases that are 
not on the case chart. 

3. You may refer to cases in the short form (for example, Carlill when you refer to 
the case Carlill v Carbolic Smoke). 

 
4. If you think that additional facts are necessary to answer a question fully, please 

state those facts and explain why they are necessary. 
 

THIS EXAMINATION CONSISTS OF 1 QUESTION. 
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MARKS  Question 1: 
 
100  Maxwell Shock is a 70-year-old successful business owner, an engineer, and a 

widower. His home and his business office are in Kelowna, BC. His engineering 
company “Maxwell Equipment LP” (MELP) is well known for their innovation in 
gas equipment. His company was trusted and well-known player in gas and oil 
industry in North America. Maxwell was devastated by his wife’s death. He sought 
refuge in work, family, and old friendships.  

 
  Maxwell did not want to return to the empty house after his wife’s funeral so he 

allowed his high school friend Norman and his wife Lana, who were going through 
some hard times and were living in a motor home, to move into his basement 
apartment. He made them sign an agreement that “in exchange for 1.00 dollar per 
month and natural love and affection” they would live in the apartment for as long 
as Maxwell was alive. They happily lived with Maxwell and he never collected a 
penny “for rent.” There were days when they were loud and they could have kept 
the place cleaner but Maxwell never complained because of his fear of solitude. 

 
  Soon after his wife had died in the fall of 2018, Maxwell’s company MELP started 

negotiating a new and complicated project to design four gas compression units for 
a BC company “Natural Energy Light” (NEP) working on an expansion project for 
its Lightening Bay site. NEP’s project manager and lead engineer Ms. Goldsteam 
contacted MELP by email on October 10, 2018, and explained that NEP needed four 
custom natural gas compression units delivered before the weather would warm up 
in the spring 2019 making roads too soft to deliver heavy equipment. The project’s 
price was originally set at $6.1 million.  

 
  Maxwell emailed back to NEP on October 11, 2018: “To meet proposed schedule 

MELP would need precise details of the compression units ASAP. We would need 
to find a manufacturer capable of meeting your timeline. We have some coolers in 
stock that could be remodeled and we could start working on orders for other process 
equipment when we see your specifications.”  

 
  NEP emailed specifications on October 12, 2018. On October 17, 2018, Maxwell 

emailed back. The message included four quotations for four different types of 
compressor packages that MELP had proposed to design for NEP, a letter of intent 
which a one-page summary of each unit’s components and price, a list of proposed 
options for the units to be selected by NEP and confirmed by MELP, and MELP’s 
Terms and Conditions which set out the MELP’s warranty. After receiving MELP’s 
documents, Ms. Goldsteam emailed back explaining that the Board of NEP was yet 
to approve the Expansion Project and to prepare a formal contract between NEP and 
MELP. She would contact Maxwell immediately when the approval came through. 
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MARKS  Question 1 continues: 
 
100  On October 29, 2018, Ms. Goldsteam emailed “no news yet” and asked if MEP 

could “get something started.” Maxwell responded within an hour explaining that 
he could complete the engineering design and make some orders before the full 
project was committed but that these actions would require NEP’s payment of 10% 
of each unit value immediately. Ms. Goldsteam emailed back immediately: “This is 
a real squeeze but do we have any option?” Maxwell responded: “Not with us.” 

   
  On November 5, 2018, Ms. Goldsteam emailed to Maxwell: “Please find attached 

our signed Intent to Purchase. As noted, options and terms will be defined on a 
forthcoming purchase order. Please also note that we will be purchasing only 2 units. 
Let me know if you need anything else to get things rolling.” The signed Intent to 
Purchase contained MELP’s Terms and Conditions, including price modified for a 
2 units order.  

 
  After seeing the signed Intent to Purchase Maxwell started making orders and paying 

suppliers for elements needed for the units. He hired two part time engineers in order 
to meet NEP’s timeline. From November 15, 2018, and pursuant to the Terms and 
Conditions, Maxwell started emailing progress invoices to NEP for every step of the 
work and every purchase MELP made. NEP did not protest invoices but never paid 
a dime – not even the 10% advance for each unit requested by MELP.  

 
  On January 15, 2019, Ms. Goldsteam emailed to Maxwell NEP’s notice of 

cancellation of its order of two units. Maxwell did not see this email for three days 
because he was out of the office to celebrate Orthodox New Year in memory of late 
wife’s faith. But since that was not a statutory holiday, his office kept working on 
the two units. When he returned to the office, he emailed back to request payments 
of the submitted invoices under a contract that, in his opinion, MELP had concluded 
with NEP. Ms. Goldsteam emailed back that NEP would not pay invoices as there 
was no contract concluded between NEP and MELP.  

 
  Maxwell was overwhelmed and felt disappointed in people. He came to your office 

today. Maxwell first explained that he offered Norman and Lana a friendly help 
when he let them use the basement flat but he now wanted them to leave. They 
refused and said that they did nothing wrong – they still loved him dearly and that it 
was true that they had never paid but he had never asked them for money. Then, 
Maxwell said that he has been calling and emailing Ms. Goldsteam every week since 
January 17, 2019, but she has never picked up the phone or answered his emails. 
Maxwell also said that MELP could not survive loss suffered due to NEP’s breach 
of the contract. Assume that no statute applies to Maxwell’s relations with his 
tenants and NEP and explain how would court see his rights and liabilities on the 
basis of principles of Contract Law.  

 
THE END OF EXAMINATION 
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________________________________________________ 
  

 
COURSE SYLLABUS  

 
Term 1 

 
 

INTRODUCTION TO THE STUDY OF THE LAW OF CONTRACT 
 

  Ben-Ishai & Percy, Contracts: Cases and Commentaries   1-15 
 

FORMATION OF THE AGREEMENT: OFFER AND ACCEPTANCE 

1. Introduction  

 Ben-Ishai & Percy, Contracts: Cases and Commentaries   17-20 

2. Offer and invitation to treat (MacDougall, ch.1) 

 Canadian Dyers Assn. Ltd. v Burton     20  
 Pharmaceutical Society v Boots      23 
 Carlill v Carbolic Smoke Ball Co.      28  
 Goldthorpe v Logan        33  
 R. v Ron Engineering & Const. (Eastern) Ltd.     36  
 M.J.B. Enterprises Ltd. v Defence Const. (1951) Ltd.    39  
 Mega Reporting Inc. v Yukon (2018 YKCA 10)     supp.  
 

3. Communication of offer  
 

 Williams v Carwardine        48  
 R. v Clarke         50  
 

4. Acceptance  
 
  Livingstone v Evans        53  
  Butler Machine Tool Co. v Ex-Cell-O Corp.      56  
  Dawson v Helicopter Exploration Co.      67  
  Felthouse v Bindley        73  
  Saint John Tug Boat Co. v Irving Refinery Ltd.    76  
  Eliason v Henshaw        81  
  Business Practices & Consumer Protection Act (B.C.), ss. 12-14  
  (unsolicited goods)        supp.  

 

5. Communication of acceptance  

 (a) Mailed acceptance  
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  Household Fire & Carriage Accident Ins. Co. v Grant    83  
  Holwell Securities v Hughes       86  
 
 (b) Instantaneous methods of communication  
 

 Brinkibon Ltd. v Stahag Stahl       89  
 Electronic Transactions Act (B.C.), ss. 15-18     supp.  
 Century 21 v Rogers Communications Inc. (2011 BCSC 1196)   supp.  
 Business Practices & Consumer Protection Act (B.C.)   supp. 

s. 17 “distance sales contract”, s. 46 (disclosure of information), s. 47      
(distance sales contract in electronic form), s. 48 (copy of distance sales 
contract), s. 49 (cancellation of distance sales contract);  

6. Termination of offer  

 (a) Revocation  
 
  Dickinson v Dodds        99  
  Byrne v Van Tienhoven        103  
  Errington v Errington        104  

 (b) Lapse  

  Barrick v Clark         106  

 

FORMATION OF THE AGREEMENT: CERTAINTY OF TERMS (MacDougall, ch.4) 

1. Introduction  

 Ben-Ishai & Percy, Contracts: Cases and Commentaries   113-15  

2. Vagueness  

 R. v CAE Industries Ltd.       116  

3. Incomplete terms  

  May & Butcher Ltd. v R.       122  
  Hillas & Co. Ltd. v Arcos Ltd.       124  
  Foley v Classique Coaches Ltd.       129  
 
4. Agreements to negotiate  



LAW 211.004: Contract Law 
Syllabus and Outline 2019/2020 

Professor: Ljiljana Biukovic/GEE Small Group 

 
NOTE: THIS DOCUMENT IS A PLAN, NOT A CONTRACT. CASES AND READINGS 
ARE SUBJECT TO ADDITIONS, DELETIONS AND REORDERING WHICH WILL BE 
ANNOUNCED BY YOUR INSTRUCTOR IN CLASS IN ADVANCE. 
 

3 

 
  Sale of Goods Act (B.C.), ss. 12-13      supp.  
  Ben-Ishai & Percy, Contracts: Cases and Commentaries   134-35  

 Empress Towers Ltd. v Bank of Nova Scotia      136  
 Mannpar Enterprises Ltd. v Canada      138  
 Ben-Ishai & Percy, Contracts: Cases and Commentaries   143-49  
 

5. Anticipation of formalization  

 Bawitko Investments Ltd. v Kernels Popcorn Ltd.    150  

 

THE ENFORCEMENT OF PROMISES (MacDougall, chs.7-9) 

1. Introduction  

 Ben-Ishai & Percy, Contracts: Cases and Commentaries               157-59 

2. Exchange and bargains  

 Dalhousie College (Governors of) v Boutilier Estate    159  
 Wood v Duff-Gordon        169  
 Business Practices and Consumer Protection Act (B.C.)    supp. 
NOTE: s. 17 “continuing services contract” and “future performance contract”,               
s. 19 (required contents), s. 23 (future performance contracts), s. 24 (continuing       
service contract—terms), s. 25 (continuing service contract—cancellation);       
Regulation 272/2004  
 

3.  Past consideration  
 
  Eastwood v Kenyon        170  

 Lampleigh v Brathwait        172 
 

4.  Consideration must be of value in the eyes of the law  
 

 Thomas v Thomas        173  
 

5.  Bona fide compromises of disputed claims  
 
   B. (D.C.) v Arkin       175 

6.  Pre-existing legal duty  

(a) Introduction 
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 Ben-Ishai & Percy, Contracts: Cases and Commentaries          179  
 
(b) Public duty  
         
 Ben-Ishai & Percy, Contracts: Cases and Commentaries   180 
 
(c) Duty owed to a third party 
 Pao On v Lau Yiu Long        180  
 
(d) Duty owed to the promisor – the traditional position  

  Gilbert Steel Ltd. v University Const. Ltd.     185  
  Foakes v Beer         190  
  Law and Equity Act (B.C.), s. 43 supp  
 NOTE: Abrogates (within limits) the rule in Cumber v. Wane, which was applied in 
 Foakes v Beer.  
 
 (e) Duty owed to the promisor – judicial reform 
 
  Williams v Roffey        192 
  Nav Canada v Greater Fredericton Airport Authority    198 
  Rosas v Toca          203  
 
7.  Promissory estoppel (MacDougall, ch.9) 
 
  Central London Property Trust Ltd. v High Trees House Ltd.   215  
  Dunn v Vicars  (2009 BCCA 477)      supp.  
  M. (N.) v A. (A.T.)       238 	
	
8.  Intention to create legal relations (MacDougall, ch.3) 
  
 (a) Introduction  
  Ben-Ishai & Percy, Contracts: Cases and Commentaries   244  
  
 (b) Family arrangements  
  Balfour v Balfour        244  

 
(c) Commercial arrangements  
 Rose & Frank Co. v J.R. Crompton & Bros. Ltd.    248  
 Toronto-Dominion Bank v Leigh Instruments Ltd. (Trustee of)   250  

9.  Formality: promises under seal (MacDougall, ch.8) 

 Ben-Ishai & Percy, Contracts: Cases and Commentaries   254 

10. Formality: the requirement of writing  

 Law and Equity Act (B.C.), s. 59      supp.  
 Electronic Transactions Act (B.C.),      supp. 
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 s. 5 (requirement for a record to be in writing), s. 11 (signatures)  
 Rock Advertising Ltd. v MWB Business Exchange Centres Ltd.                    
 (2018 UKSC 24)        supp.  

 

PRIVITY OF CONTRACT (MacDougall, ch.7) 

1. Introduction  
 
  Ben-Ishai & Percy, Contracts: Cases and Commentaries         285-86  
 
2.  History of the doctrine of privity and third party beneficiaries  
 
  Tweddle v Atkinson         286  
  Dunlop Pneumatic Tyre Co. Ltd. v Selfridge & Co. Ltd.     287  
 
3.  Ways in which a third party may acquire the benefit  
 

(a) Statute 
 Ben-Ishai & Percy, Contracts: Cases and Commentaries          291-93 
 
(b) Specific performance 
 Beswick v Beswick        293-97  
  
(c) Employment 
 London Drugs Ltd. v Kuehne & Nagel Int’l Ltd.     309  
 
(d) The Principled Exception 
 Fraser River Pile & Dredge Ltd. v Can-Dive Services Ltd.   319  
 

4.  Privity and contract theory  
 

 Ben-Ishai & Percy, Contracts: Cases and Commentaries           324-25  
 
 
CONTINGENT AGREEMENTS  
 
  Ben-Ishai & Percy, Contracts: Cases and Commentaries   327-32 
   Wiebe v Bobsien       332-40   
  Dynamic Transport Ltd. v O.K. Detailing Ltd.     343  
  Law and Equity Act (B.C.), s. 54      supp.  
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