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Question 1 (60 Marks)

Alan Accused is charged with the murder of Vince Victim. Accused and Victim were both
dealing drugs in the same area, and Victim was found shot to death in an alley in that area on the
evening of August 7, 2018. One 22 caliber bullet was found in Victim’s heart.

On August 5, 2018, Vince Victim was at a dentist appointment and his dentist noticed that a
number of his teeth were chipped. The dentist asked Victim how his teeth got chipped, and
Victim said as follows:

I am involved in drug dealing because I am a drug addict, and selling drugs is the only
way that I can afford to buy drugs. I am on a waiting list for a drug treatment program
but a spot is still months away. I am having a dispute over drug selling territory with a
major drug dealer, Alan Accused. Yesterday, Accused beat me up over the territory
dispute, and my teeth got chipped when he punched me repeatedly. I am going to meet
Accused in an alley in a couple of days to try and settle the territory dispute, but I am
really worried about this meeting because I overheard Accused talking on his phone
yesterday saying something about me and “being dealt with soon”.

There is a video camera which covers the entrance to the alley where Victim was found shot to
death, but it frequently malfunctions. The only footage recoverable from the evening of August
7, 2018 is a short clip which shows Accused running out of the alley and throwing something
down a storm drain. A police officer viewed the video clip on August 8, 2018 and went that
afternoon to the storm drain and found a handgun in the drain. The police officer knew that this
type of gun uses 22 caliber bullets and she therefore determined that it had likely been used in
the Victim’s murder.

After viewing the video and finding the gun, the police officer decided to arrest Accused. She
found him on a street in the neighborhood and arrested him for the murder of Victim. The police
officer told Accused that he had the right to contact a lawyer. Accused stated he did not wish to
talk to a lawyer and said he preferred to say nothing right now. The police officer then told
Accused that they had clear video evidence that he had killed Victim and that she was surprised
he had done this because she did not view Accused as a violent person. She said there might be
a lot more to this story than she knew right now. Accused then said:

Okay I did have a meeting with Victim in the alley so we could discuss a problem we
were having. Victim suddenly started attacking me. I tried to shoot above him to scare
him away, but somehow a bullet hit him. Ithen immediately left the alley because I
thought that Victim might be able to still come at me.

At Accused’s jury trial for Victim’s murder, the Crown wishes to call all of the evidence
described above, including testimony from the dentist regarding what Victim said to him, the
video, the handgun found in the alley and the police officer’s analysis of it, and the statement of
Accused to the police officer.
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(Question 1 continued)

Do you think that the defence can make any reasonable arguments to exclude any of the
evidence in Question 1, and do you think those arguments will be successful? Further, if
this evidence is found to be admissible, should the trial judge give the jury any instructions
about it?

Question 2 (30 Marks)

In 2014, William Worker was in his fifth year of employment at an investment firm where he
managed large client accounts. Brenda Boss, the head of the firm, told Worker to start taking
small amounts of money out of client accounts and place the money in her personal account.
Worker resisted for a couple of months, but then gave into the pressure from Boss and started
diverting client money to Boss’s personal account. Worker eventually felt bad about what he
was doing, and went to the police and told them what was happening at the firm. Boss and
Worker were arrested for theft and both ended up pleading guilty.

In 2018, Worker was running a small landscaping business which was doing well but started
getting less business. Worker was having trouble paying his employees, so he is alleged to have
started charging existing customers for work that was never done. Worker is alleged to have
raised so much money from this scheme that he was able to keep the business going. Worker has
been charged with fraud based on evidence of his customers that he charged for work that was
not done. Worker plans to testify at his fraud trial and say that there may have been some bills
for customers which included work that was not done, but that it was just a mistake because he is
not good at doing paperwork and he must have billed them in error.

The Crown wishes to call Boss to testify at Worker’s fraud trial. Boss intends to testify that
Worker successfully managed complex accounts at her investment firm for years and testify how
she eventually convinced him to help her steal money from client accounts.

Do you think Boss’s testimony will likely be admissible at Worker’s fraud trial? Please

explain why or why not.

Question 3 (10 Marks)

Comment on the accuracy of the following comment:

The rules for corroborative evidence are similar for different areas of evidence.

END OF EXAMINATON
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Canada Evidence Act
RnS-Cc, 1985, c. C"s

An Act respecting witnesses and evidence

Short Title
Marginal note:Short title

1 This Act may be cited as the Cunadu Evidence Act.
o RS, c. E-10,s. 1.

PartI
Application
Marginal note:Application

2 This Part applies to all criminal proceedings and to all civil proceedings and other matters
whatever respecting which Parliament has jurisdiction.

» RS, c. E-10,s.2, ' v
Witnesses
Marginal note:Interest or crime

3 A person is not incompetent to give evidence by reason of interest or crime.
e R.S,c E-10,s. 3.

Marginal note:Accused and spouse

* 4 (1) Every person charged with an offence, and, except as otherwise provided in this
section, the wife or husband, as the case may be, of the person so charged, is a competent
witness for the defence, whether the person so charged is charged solely or jointly with
any other person.

¢ Marginal note:Spouse of accused

(2) No person is incompetent, or uncompellable, to testify for the prosecution by reason
only that they are married to the accused.

 Marginal note:Communications during marriage

(3) No husband is compellable to disclose any communication made to him by his wife
during their marriage, and no wife is compellable to disclose any communication made to
her by her husband during their marriage.

* (4) and (5) [Repealed, 2015, c. 13, 5. 52]



* Marginal note:Failure to testify

(6) The failure of the person charged, or of the wife or husband of that person, to testify
shall not be made the subject of comment by the judge or by counsel for the prosecution.

R.S., 1985, ¢c. C-5,s.4;

R.S., 1985, c. 19 (3rd Supp.), s. 17;
2002, c. 1, s. 166;

2014, c. 25, 5. 34, c. 31, 5. 27;
2015, c. 13, 5. 52.

Marginal note:Expert witnesses

7 Where, in any trial or other proceeding, criminal or civil, it is intended by the prosecution or
the defence, or by any party, to examine as witnesses professional or other experts entitled
according to the law or practice to give opinion evidence, not more than five of such witnesses
may be called on either side without the leave of the court or judge or person presiding.

Marginal note:Adverse witnesses

* 9 (1) A party producing a witness shall not be allowed to impeach his credit by general
evidence of bad character, but if the witness, in the opinion of the court, proves adverse,
the party may contradict him by other evidence, or, by leave of the court, may prove that
the witness made at other times a statement inconsistent with his present testimony, but
before the last mentioned proof can be given the circumstances of the supposed
statement, sufficient to designate the particular occasion, shall be mentioned to the
witness, and he shall be asked whether or not he did make the statement.

* Marginal note:Previous statements by witness not proved adverse

(2) Where the party producing a witness alleges that the witness made at other times a
statement in writing, reduced to writing, or recorded on audio tape or video tape or
otherwise, inconsistent with the witness’ present testimony, the court may, without proof
that the witness is adverse, grant leave to that party to cross-examine the witness as to the
statement and the court may consider the cross-examination in determining whether in
the opinion of the court the witness is adverse.

s R.S,, 1985,c.C-5,5.9;
o 1994 ¢, 44, s. 85.

Marginal note:Cross-examination as to previous statements

» 10 (1) On any trial a witness may be cross-examined as to previous statements that the
witness made in writing, or that have been reduced to writing, or recorded on audio tape
or video tape or otherwise, relative to the subject-matter of the case, without the writing
being shown to the witness or the witness being given the opportunity to listen to the
audio tape or view the video tape or otherwise take cognizance of the statements, but, if it



is intended to contradict the witness, the witness’ attention must, before the contradictory
proof can be given, be called to those parts of the statement that are to be used for the
purpose of so contradicting the witness, and the judge, at any time during the trial, may
require the production of the writing or tape or other medium for inspection, and
thereupon make such use of it for the purposes of the trial as the judge thinks fit.

‘o Marginal note:Deposition of witness in criminal investigation

(2) A deposition of a witness, purporting to have been taken before a justice on the
investigation of a criminal charge and to be signed by the witness and the justice,
returned to and produced from the custody of the proper officer shall be presumed, in the
absence of evidence to the contrary, to have been signed by the witness.

RS, 1985, c.C-5,s. 10;
o 1994, c. 44, s, 86.

Marginal note:Cross-examination as to previous oral statements

11 Where a witness, on cross-examination as to a former statement made by him relative to the
subject-matter of the case and inconsistent with his present testimony, does not distinctly admit
that he did make the statement, proof may be given that he did in fact make it, but before that
proof can be given the circumstances of the supposed statement, sufficient to designate the
particular occasion, shall be mentioned to the witness, and he shall be asked whether or not he
did make the statement.

« RS, c. E-10,s. 11,

Marginal note:Examination as to previous convictions .

* 12(1) A witness may be questioned as to whether the witness has been convicted of any .
-offence, excluding any offence designated as a contravention under the Contraventions
Act, but including such an offence where the conviction was entered after a trial on an

indictment. S

» Marginal note:Proof of previous convictions

(1.1) If the witness either denies the fact or refuses to answer, the opposite party may
prove the conviction,

¢ Marginal note:How conviction proved
(2) A conviction may be proved by producing

o () a certificate containing the substance and effect only, omitting the formal
part, of the indictment and conviction, if it is for an indictable offence, or a
copy of the summary conviction, if it is for an offence punishable on summary
conviction, purporting to be signed by the clerk of the court or other officer
having the custody of the records of the court in which the conviction, if on
indictment, was had, or to which the conviction, if summary, was returned;
and



o (b) proof of identity.

Oaths and Solemn Affirmations
Marginal note:Who may administer oaths

13 Every court and judge, and every person having, by law or consent of purties, authority to
hear and receive evidence, has power to administer an oath to every witness who is legally called
to give evidence before that court, judge or person.

R.S., c. E-10,s. 13.

Marginal note:Solemn affirmation by witness instead of oath

14 (1) A person may, instead of taking an oath, make the following solemn affirmation:

I solemnly affirm that the evidence to be given by me shall be the truth, the whole truth
and nothing but the truth.

Marginal note:Effect

(2) Where a person makes a solemn affirmation in accordance with subsection (1), his
evidence shall be taken and have the same effect as if taken under outh.

R.S., 1985, c. C-5, 5. 14;
1994, c. 44, 5. 87.

Marginal note:Solemn affirmation by deponent

e 15(1) Where a person who is required or who desires to make an affidavit or deposition

in a proceeding or on an occasion on which or concerning a matter respecting which an
oath is required or is lawful, whether on the taking of office or otherwise, does not wish
to take an oath, the court or judge, or other officer or person qualified to take affidavits or
depositions, shall permit the person to make a solemn affirmation in the words following,
namely, “L, . do solemnly atfirm, etc.”, and that solemn affirmation has the same force
and effect as if that person had taken an oath.

Marginal note:Effect

(2) Any witness whose evidence is admitted or who mukes a solemn affirmation under
this section or section 14 is liable to indictment and punishment for perjury in all respects
as if he had been sworn.

R.S., 1985, c. C-5,s. 15;
1994, c. 44, s. 88.

Marginal note: Witness whose capacity is in question



16 (1) If a proposed witness is a person of fourteen years of age or older whose mental
capacity is challenged, the court shall, before permitting the person to give evidence,
conduct an inquiry to determine

o (a) whether the person understands the nature of an oath or a solemn
affirmation; and

o (b) whether the person is able to communicate the evidence.
Marginal note:Testimony under oath or solemn affirmation

(2) A person referred to in subsection (1) who understands the nature of an oath or a
solemn affirmation and is able to communicate the evidence shall testify under oath or
solemn affirmation.

Marginal note:Testimony on promise to tell truth

(3) A person referred to in subsection (1) who does not understand the nature of an oath
or a solemn affirmation but is able to communicate the evidence may, notwithstanding

any provision of any Act requiring an oath or a solemn affirmation, testify on promising
to tell the truth,

Marginal note:No questions regarding understanding of promise

(3.1) A person referred to in subsection (3) shall not be asked any questions regarding
their understanding of the nature of the promise to tell the truth for the purpose of
determining whether their evidence shull be received by the court.

Marginal note:Inability to testify

(4) A person referred to in subsection (1) who neither understands the nature of an oath or
a solemn atfirmation nor is able to communicate the evidence shall not testify.

Marginal note:Burden as to capacity of witness

(5) A party who challenges the mental capacity of a proposed wilness of fourteen years of
age or more has the burden of satisfying the court that there is an issue as to the capacity
of the proposed witness to testify under an oath or a solemn affirmation.

R.S.. 1985, ¢c. C-5, 5. 16;

R.S., 1985, c. 19 (3rd Supp.), s. 18;
1994, c. 44, 3, 89;

2005, c. 32, s. 26;

2015, c. 13, 5. 53.

Previous Version
Marginal note:Person under fourteen years of age

» 16.1 (1) A person under fourteen years of age is presumed to have the capacity to testify.

Marginal note:No oath or solemn affirmation



(2) A proposed witness under fourteen years of age shall not take an oath or make a
solemn affirmation despite a provision of any Act that requires an oath or a solemn
affirmation.

Marginal note:Evidence shall be received

(3) The evidence of a proposed witness under fourteen years of age shall be received if
they are able to understand and respond to questions.

Marginal note:Burden as to capacity of witness

(4) A party who challenges the capacity of a proposed witness under fourteen years of
age has the burden of satisfying the court that there is an issue as to the capacity of the
proposed witness to understand und respond to questions.

Marginal note:Court inquiry

(S) If the court is satisfied that there is an issue as to the capacity of a proposed witness
under fourteen years of age to understand and respond to questions, it shall, before
permitting them to give evidence, conduct an inquiry to determine whether they are able
to understand and respond to questions.

Marginal note: Promise to tell truth

(6) The court shall, before permitting a proposed witness under fourteen years of age to
give evidence. require them to promise to tell the truth,

Marginal note:Understanding of promise

(7) No proposed witness under fourteen years of age shall be asked any questions
regarding their understanding of the nature of the promise to tell the truth for the pwpose
of determining whether their evidence shall be received by the court.

Marginal note:Effect

(8) For greater certainty, if the evidence of a witness under fourteen years of age is
received by the court, it shall have the same effect as if it were taken under oath,

2005, c. 32, s. 27.



Business records to be admitted in evidence

30 (1) Where oral evidence in respect of a matter would be admissible in a legal
proceeding, a record made in the usual and ordinary course of business that contains
information in respect of that matter is admissible in evidence under this section m the
legal proceeding on production of the record.

Marginal note:Inference where information not in business record

(2) Where a record made in the usual and ordinary course of business does not contain
information in respect of a matter the occurrence or existence of which might reasonubly
be expected to be recorded in that record, the court may on production of the record
admit the record for the purpose of establishing that fact and may draw the inference that
the matter did not occur or exist.

Marginal note:Copy of records

(3) Where it is not possible or reasonably practicable to produce any record described in
subsection (1) or (2), a copy of the record accompanied by two documents, one that is
made by a person who states why it is not possible or reasonably practicable to produce
the record and one that sets out the source from which the copy was made, that attests to
the copy"s authenticity and that is made by the person who made the copy. is admissible
in evidence under this section in the same manner as if it were the original of the record if
each document is

o (a) un affidavit of each of those persons sworn before a commissioner or other
person authorized to take affidavits; or

o  (b) acertificate or other statement pertaining to the record in which the person
attests that the certificate or statement is made in conformity with the laws of
a foreign state, whether or not the certificate or statement is in the form of an
affidavit attested to before an official of the foreign state.

Marginal note:Where record kept in form requiring explanation

(4) Where production of any record or of a copy of any record described in subsection (1)
or (2) would not convey to the court the information contained in the record by reason of
its having been kept in a form that requires explanation, a transcript of the explanation of
the record or copy prepared by a person qualified to make the explanation is admissible
in evidence under this section in the sarme manner as if it were the original of the record if
it is accompanied by a document that sets out the person’s qualifications to make the
explanation, attests to the accuracy of the explanation, and is

o (a)an affidavit of that person sworn before a commissioner or other person
authorized to take affidavits; or

o (b)acertificate or other statement pertaining to the record in which the person
attests that the certificate or staterent is made in conformity with the laws of
a foreign state, whether or not the certificate or statement is in the form of an
affidavit attested to before an official of the foreign state.

Marginal note:Court may order other part of record to be produced



(5) Where part only of a record is produced under this section by any party, the court may
eXamine any other part of the record and direct that, together with the part of the record
previously so Produced, the whole OLany part of the other part thereof be produced by
that party as the record produced by him,

Marginal note:Court may examine record and hear evidence

(6) For the purpose of determining whether any provision of thig section applies, or for
the purpose of determining the probative value, if any, to be given to information

contained in any record admitted jn evidence under this Section, the court may, on

under this section unless the party producing the record or affidavit has, at least seven
days before its Production, given notice of his intention to produce it to each other party
to the legal proceeding and has, within five days after receiving any notice in that behalf
given by any such party, produced it for inspection by that party.

Marginal note:No¢ necessary to prove signature and official character

Marginal note: Examination on record with leave of court

(9) Subject to section 4. any Person who has or may reasonably be €Xxpected to have
knowledge of the making or contents of any record produced or recejved in evidence
under this sectjon may, with leave of the court, be examined or Cross-examined thereon
by any party to the legal Pproceeding,

Marginal note:Evidence inadmissibje under this sectjon
(10) Nothing in this section renders admissible in evidence in any legal proceeding
© (@) such part of any record as is proved to be
* (D arecord made in the course of an investigation o inquiry,

* (i) a record made in the course of obtaining or giving legal advice
orin contemplation of 5 legal Proceeding,

* (ili) a record i fespect of the production of which any privilege
exists and ig claimed, or

* (iv) a record of or alluding to 4 Statement made by 4 person who is
not, or if he were living and of sound mind would not be,
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